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COURT OF APPEAL. 



Re Baujc. Ex parte Evans. 



Court of Appeal. 

Jamks, L.J. 
Baqoallat, L.J. 

Corrox, L.J. 
Jail. 15. 

Ranliruptcy Rules, 271, 273, 275, 303, 304, 305, 307— 
Prod-y presenty but not Voting-'Bankruptcy Act, 1869, 
iJ. 80,«*i«.80. 

Appeal against registration of certain resolutions. 

At a meeting convened under Rule 305 of the Bank- 
ruptcy Rules, 1870, bv a statutory majority in the matter 
of the liquidation of Baum, certain resolutions were 
passed, removing a trustee. 

At this meeting a Mr. Scrivener, who was a creditor 
for a trifling sum, and also a proxy for another creditor, 
Mrs. Simmons, for a large amount, attended. The 
proofs for such debts had been put in and filed some 
years previously, at the first meeting. He stated at 
the time, in answer to the solicitor of the respondent, 
that he did not intend to take any part in the meeting, 
or to sign the resolution for removal; but be stayed 
throughout the meeting, and was present when the votes 
were taken. . He did not, however, sign the resolutions. 

The appellants contended that Smvener, by being 

5 resent, must, on the authority of Ex parte Orde, in re 
lorsley, 40 Law J. Rep. Bankr. 60 ; L. R. 6 Chanc. 881 , 
be taken to have voted against the resolutions. If his vote 
in respect of Mrs. Simmocs*s debt were, on that conten- 
tion, to be counted against the resolutions, the resolutions 
would not have been passed by the statutory majority. 
His own debt was so small as to be immaterial. 
Mr. Wmslow and Mr, Williams for the appellants. 
Mr, E. a WiUis (^Mr. Reid with him) for the re- 
spondent. 



Their Lordshifs, without saving whether Hbe prin- 
ciple of the case above mentionea would have applied to 
Scrivener in his own character as creditor (the smallneas 
of his private debt rendering the decision unnecessary), 
held that the principle could not apoly to the case of the 
persons who ai-e said to be present oy prosy ; and that, 
therefore, in spite of the actual presence of her proxy 
Mrs. Simmons could not be said to be present at that, 
meeting, a proxy not being, under the Act, his principal 
for all purposes, but having power to represent his prin- 
cipal for all purposes. 

Baogallat, L. J., added that he desired to reserve for 
further consideration the question whether the case Ex 
parte Orde ought to apply to any meeting subseauentto 
the registration of the resolutions passed at the first 
meeting. 

Cotton, L.J., said that if Scrivener could not have 
been present at the meeting, except as proxy for Mrs. 
Simmons, the case would be difierent. 



HIGH COURT OF JUSTICE. 



-Rbnshaw v. Renshaw. 



Chancery Division, 
Jbbsbl, M.R. 
Jan. 13. J 

Practice — Non-appearance of Defendant — Personal Ser* 
vice of Statement of Claim with Writ — Subsequent 
Ming of Claim— Rules of Court, 1875, Order a/X, 
Rule 6 ; Order XXL, Rule lb. 

In this case, judgment by default of appearance waa 
taken against some of the defendants. The amended 
claim was served personally, with the amended writ ; 
but tiie claim had not been filed pursuant to Order XIX., 
Role 6. 
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Mr. John Henderson now applied for a direction to 
the registrar to draw up the order, notwithstanding 
that the daim had not been filed. 

The Master of thb Rolls considered, on the prin- 
ciple of omne mafiu cotUinet minus, that the personal 
service of the claim was sufficient; and directed the 
order to be drawn up. 



» Ite Phillips. Phillips v. Levy. 



s: 



Chancery Division, 
Malins, V.O. 
Jan. 13. J 

Will — Construction — Direction to accumulate Income 
beyond Twenty^cne Years — Tenant for Life of lUsidue, 

Farther consideration. 

Abraham Phillips, by his will dated October 1, 1851, 
bequeathed all his personal estate and efibcts unto his 
executors therein named, upon trust, as thereinafter 
mentioned; that was to say, that they should allow 
his wife, the plaintiff, Mary Phillips, so long as she 
should remain lumarried, to possess and enjoy tne same. 
And the testator directed that his executors should 
receive ' the half-yearly interest, payable upon whatever 
funded property he might die possessed of, and reinvest 
the same in the public funds as an addition to the capital 
stock,' and should stand possessed thereof upon trust, 
that upon the marriage of all his four daughters they 
should sevemlly receive, as a wedding portion, the sum 
of 160^. And ne further directed that, upon the decease 
of his wife, or in the event of her marrying again, his 
executors should sell all his property, and divide the net 
proceeds of the same, togetner with wluttever monevs 
Debnging to his estate might then be remaining in the 
public funds, among his children then living. 

The testator died on May 0, 1852. The only funded 
iroperty the testator was possessed of at the time of his 
ieath was a sum of 1,600/., 3^ per Gent. Annuities. 

The last of the daughters married in the year 1868. 

Mary Phillips, the widow, died on December 16, 1878, 
without having married again. 

A question now arose whether, assuming that the 
testator had directed his 'funded property * to accumu- 
late imtil the death of the widow, the interest to accrue 
on the 1,600/. 3^ per Cent. Annuities and its accumula- 
tions, from May 9, 1873, to the death of the widow, 
would belong to the tenant for life of the residue, or 
would form part of the capital of the residue. 

Mr, Dundas Oardiner for the personal representative 
of the widow. 

Mr. Q. a Price and Mr, J, Q, Wood for children. 

Mr, Methold for the defendant 

Maldtb, V.O., said that, assuming this fund, at the 
end of twenty-one years, to amount to 2,000/. New 
3/. per Gents., it would then bring in 60/. a year. If there 
had been an absolute gift of the residue, the 60/. a year 
would clearly go to the residuary legatee. But here the 
residue was given to the widow for life, with remainders 
over. While the widow lived, she, as tenant for life of the 
residue, must take the 60/. a year. To say that, though you 
could not go on accumulating after the twen^-one years, 
you must keep on investing the income, and that the 
widow was only to have ue interest of that income, 
would be, to all intents, to go on accumulating ; but the 
Thelluson Act said that the accumulations must stop at 
the end of twenty-one years. The widow was, there- 
fore^ entitled to the income of the fund during her life. 



Chancery Division, 1 
Malqts, V.O. Y In re Stock's Dsyised Esiatbs. 
Jan. 16. J 

Fetitian-Settled Estates Act — Application of Moneys 
paid in under Lands Clauses Act — Rebuilding, 

Petition. 

This was an application by the tenant for life of cer- 
tain settled estates, that a sum of 4,250/., being 
the purchase money of land, part of the settled estate 
taken by a railway company in 1879, and which had 
been paid into Oourt in pursuance of the Lands Glauses 
Act, might be paid out to him in order to recoup him in 
respect of moneys which had been expended by him in 
rebuilding certain malt houses on the estate before the 
land had Deen taken by the railway. 

Mr, Olasse and Mr, Stirling in support of the appli- 
cation. 

Mr, Dundas Gardiner appeared for infants; and 
submitted to the Gourt whether, having regard to the 
decision in DroAie v. Trefuxis (L. K. 10 Ghanc. 364), the 
order could be made in me terms asked for. 

Mr, W, Barber for other parties. 

Malinb, V.G., came to the conclusion that he could 
not make the order, both on the ground that the tenant 
for life had expended the moneys before the land was 
taken by the company, and also on the ground that he 
felt bound by the decision in Drake v. Trrfusis ; and he 
ordered the money to be invested, and the dividends paid 
to the tenant for life. 



^S^-^^^*^''! i2a Staplkpord Gollibrt Gom^ 
^r.'ll:''- J PA.r (LiMi,^). 

Company— Slutres fully paid up ^-Estoppel-- Companies 
Act, 1867, 8, 26. 

Adjourned summons. 

This company was incorporated under the Gompanies 
Acts, with a capital of 4,000 shares of 5/. each. JJy an 
agreement dated May 10, 1871, W. Hill contracted to 
seU a certain colliery to the company for 5,115/., which 
was thereby agreed to be paid or satisfied, as to 2,000/. to 
R. Bridgman, and as to the residue of 3,115/. to W. Hill ; 
and on the said 2,000/. it was agreed that the company 
should pay 500/. in cash, and 1,500/. by issuing and 
transferring to R Bridgnian 300 fully paid up shares of 
5/. eadi j and as to the sum of 3,115/.^at the company 
should either pay the same in cash to W. Hill, or, at the 
option of either the company or W. Hill, should issue to 
W, Hill 623 fuUy paid up shares of 5/. each. This 
agreement was never registered under section 25 of the 
Gompanies Act, 1867. 

The company exercised its option under the contract, 
and issued o23 shares, purporting to be fully paid op, to 
W. Hill. Four hundred and fifty of these shares were, 
for valuable considerations, subsequently transferred to 
R. Bridgman, who was chairman of the company ; and 
130 to L. Bridgman, who was solicitor to the company. 
On June 22, 1876, R. Bridgman died, having appomted 
L. Bridgman his executor. 

The company went into liquidation, and the chief 
clerk settled L. Bridgman on the list of contributories 
as the holder, in his own right, of 130 shares, on which 
nothing had been paid ; and of 750 shares as executor of 
R. Bridgman. L. Bridgman sought to varjr the corti- 
cate by finding that the shares were fuUy paid ap« 
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Mr, Westlake and Mr, Northmore Lawrence, for L. 
Bridgman, contended (1) that, under tlie agreement of 
May 10, 1871, the consideration for the issue of the shares 
to W. Hill was a monej consideration ; and (2) that, in 
any case, the companj, in the face of its own certificates, 
was estopped irom denying that the shares were fullj 
paid upj^as against transferees. 

Sir^. Jackson and Mr. Cracknall, for the liquidator, 
contended that the doctrine of estoppel could not apply 
where the transferees of the shares were cognisant oi the 
circumstances under which the shares were issued, m 
they were in this case, being chairman and solicitor of 
the company. 

Mr, Wettlake in reply. 

Bacon, Y.C., held that the shares must be treated as 
unpaid under section 27, and that no case of estoppel 
arose ; and dismissed the summons, with costs. 



Chancery Divigion, 

Bacow, V.O. 

Jan. 17. 



Ee Thb Staplefobd Colliery 
- CoMPAiTT (Limited). Ex parte 
Ohatterib. 



Company — Commission paid to Secretary and Solicitor of 
Company — Resolution of Board of Directors that Com- 
mission should be allowed — Liability to repay. 

Adjourned summons by the liquidator of the above 
conipany for repayment, by B. L. Barrow, of 250/., paid 
to B. L. Barrow by the company as commission on 
the allotment of 2,000 shares in the company. 

B. L. Barrow was the secretary and solicitor, and his 
father, R. B. Barrow, the chairman of the company. 

At a meeting of the directors on August 22, 1671, 
B. L. Barrow made a proposal for the allotment to a 
client of his of 2,000 shares, upon certain conditions, in- 
doding a condition that a commission of 2s, 6d, per 
share should be paid, upon allotment, to the company's 
solicitors. 

At a subsequent meeting of the directors on August 30, 
1871, it was resolved (inter alia) that it appearing * that, 
after publicly advertising and circulating the prospectus, 
no applications have been made for any shares, except 
those applied for and taken by the directors,' the agree- 
ment between the company and T. G. Elmpton (being 
the agreement as to the allotment of 2,000 shares) l^ 
entered into, and the sum of 2s, 6d, per share be paid 
thereon as resolved at the last meeting. 

The 2,000 shares were allotted to T. G. Kimpton, who 
immediately afterwards, for a nominal consideration, 
transferred them to R. B. Barrow. 

It appeared that the other directors were perfectly 
aware that the client of B. L. Barrow, who made the 
proposal, was R. B. Barrow, and that the latter was the 
real allottee of the shares. 

It also appeared, from a resolution of the directors, 
that, finding no applications were being made for shares, 
they were willing to grant a commission of 2s. 6(/. per 
share to anybody who would obtain applications for 
shares. 

S»* H. M. Jackson and Mr. Cracknall for the 
summons. 

Mr. Northmore Lawrence for B. L. Barrow. 

Bacok, V.O. : Notwithstanding the facts stated to me, 
on behalf of Mr. B. L. Barrow, I must hold that he, 
being in a fiduciary relation to the company, cannot : 
make a profit out of a transaction with it, and must re- , 
pay the 260/. commission money. 

Summons allowed, and with costs. I 



Chancery Division. 
Fry, J. 
Jan. 13. 



•MlTNDY V. ASPREY. 



Vei^dor and Pui^haser — Statute of Frauds^Siynatur^ 
to Letter enclosing Conveyance. 

This was an action for specific performance of a contract 
for pale of land, brought by the vendor. The defendant 
relied on the Statute of Frauds as a defence. A question 
in the action was whether the signature of the purchaser's 
solicitor to a letter, sent with an engrossment of con- 
yeyance, if the solicitor were the authorised agent for the 

Surpose, was a sufficient signature to the terms of a 
efinite contract so as to satisf>' the statute. The en- 
grossment contained a recital that the vendor had 
contracted for the absolute sale to the purchaser of the 
lands and hereditaments. 

The letter accompanying the engrossment was in the 
foUowing terms : ' We send engrossment of conveyance 
by this, with draft ; please procure an authority^from 
Mr. Mundy to pay the purchase money to yourselves. 
When we complete, shall we bring cash or a cheque P 
Our client returns from Devonshire to-day or to-morrow ; 
on seeing him we will procure a cheque, and let you 
know when we are ready to complete.' 

Mr, Cookson and Mr. Maidlow for the plaintiff*. 

Mr, North and Mr. Field, for the defendant, were 
not called on. 

Fry, J., held that the requirements of the Statute of 
Frauds were not satisfied. 



■Blight r. Hartnoll. 



Chancery Division, 
Fry, J. 
Jan. 17. J 

Will — Construction — Contingency, 

Elizabeth Blight, the testatrix in this action, by her 
will charged an annuity of 60/. on a leasehold wharf, 
which she gave to her daughter, Sarah Ann Boute, for 
life. After the death of S. A. Boute, she gave this 
annuity to her granddaughter, Lucy Osborne Boute. 
The will proceeded as follows : ' And if the said Lucy 
Osborne Boute, after having commenced to receive the 
said annuity, shall die before the expiration of the term 
of years under which the said wharr is let, then I direct 
my executors hereinafter named to continue to pay the 
said annuity out of the rental thereof to the then surviv- 
ing children of my said granddaughter, in equal shares 
and proportions ; and in the event of there being then, 
or at any future time, no such surviving children of my 
aforesaid granddaughter, then I direct my executors 
hereinafter named to pay the said annuity out of the 
aforesaid rental to the surviving children of my said 
daughter Sarah Ann Boute, in equal shares and propor- 
tions.' 

Lucy Osborne Boute survived the testatrix, but died, 
without having been married, in the lifetime of Sarah 
Ann Boute. A question arose whether, on her death, 
her surviving children were entitled to the annuity. 

Mr. North and Mr. Orosvenor Woods, for the plaintiflr 
in the action, contended that the children of Sarah Ann 
Boute were only entitled to the annuity on the happen- 
ing of two events — Lucy Ann Boute's living to receive 
some of the income, and the failure of her issue. 

Mr. Methddf contra. 

Fry, J., held that the first contingency did not affect 
the gift to the children of Sarah Ann Boute. 
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6 Lbb & Sons, Be. Ex parte Good .... 8 



COURT OF APPEAL. 



Oab 



EwiXQ & Co. V, 
& Co. 



J0HXST02T 



OmtH of Appeal, 
Jaxeb, L. J. 

BAaeALLAT, L. J. 
COTTOW, L. J. 

Jan. 10, 17, 19,20. J 

Trade-^nark^Infringement — Injunction, 

Appeal from Fbt, J., noted ant€f p. 62. 

The plaintiffs exported to India Tarkej-red yarn, 
'which was known in the markets there as their * Bhe 
Hathi * or 'Two Elephant* jam, from the fact that to 
the hundles of the yam was attached a lahel, or ticket, 
on which was impressed a device representing two 
elephants supporting a banner, with a crown between 
them. The defendants subsequently sold similar yarn in 
the same markets, with a label, or ticket, on which was 
impressed a device representing two elephants support inj? 
an idol *, but the elephants differed from the pUiintiH's* 
elephants in the way they looked, and in that they bore 
' howdahs.' 

The plaintiffs complained that the defendants* ticket 
was an mfringement of their ticket. 

It was proved that merchants and brokers at Bombay, 
in buying the defendants' goods, bearing the ticket com- 
plained of, would not be deceived; but there was no 
positive evidence as to whether the ultimate buyers 
would or would not be deceived. 

VOL. XY. 



Fbt, J., held that the ' Two Elephants ' were a sub- 
stantial part of the plaintiffs* trade-mark ; and that the 
ornu was on the defendants to prove that the ultimate 
buyers were not deceived, which they had failed to do ; 
and granted the injunction. 

The defendants appealed. 

Mr, Aston and Mr, J, Cutler for the appellants. 

Mr. North and Mr. H. A. Giffard for the re- 
spondents. 

Their Lordships held, upon the evidence, that the 
'Two Elephants' were a substantial portion of the 
plaintiffs' trade-mark ; and that the defendants, by takin^r 
It, had pirated the plaintiffs* trade-mark *, and, on this 
ground, dismissed the appeal, with costs. 



Court of Appeal. 

Jrssel, M.R. 
Baggallat, L.J, y Wbbb v. East. 

Cotton, L.J. 
Jan. 21. 

Master and Servant^Written Chnracf er^ Libel— Pro- 
duetto, i of Letters — Privilege. 

Appeal from order of the Exchequer Divi4on (noted 
ante, p. 16C) directing the defendant to produce for ia^ 
spectiou copies of letters written by the defendant to Lor^ 
Rosalyn, admitted by the defendant, in answer to ux^ 
terrogatories^ to be in his possession. 





Digitized by 



Google. 



[VOL. 15.] 



THE LAW JODENAL. 



TNOTES OF 0ASB8. 
L Jan. 81, 1880. 



The plaintiffy who had been steward to the defendant, 
alleged that these letters contained libels, whereby 
he had fisiiled to obtain a situation as Lord Rosslyn's 
steward. 

Mr. Fkcher and Mr. R, E. Turner, for the appellant, 
contended (1) that if the copy of letters, when produced, 
supported the allegations in the statement of claim, they 
mignt tend to criminate the defendant ; (2) that, from 
the necessity of the case, the letters were privileged com- 
munications. 

Mr, Bompas and Mr, P. H, Smith, contra. 

Their Lordships affirmed the order of the Court below ; 
holding that, although the letters were not privileged 
from production, they were privileged thus far — viz. 
that the Oourt would not on them impute malice to the 
defendant, but leave the plaintiff to prove express malice ; 
but their lordships refused to give any opinion as to 
what their decision would haye been had the defendant 
deposed on oath that the production of the letters would 
criminate him. 



HIGH COURT OF JUSTICE. 



Chancery Division, 1 
Jbssel, M.R. V Jn re Argles. 
Jan. 20. J 

Jhractice — Taxation — Order of Course — How obtainable. 

In the course of this case, which was for a reyiew of 
taxation, his Lordship remarked that, under the new 
Rules of Court, his secretary was now an officer of the 
High Court, and that the jurisdiction to issue orders of 
course, for taxation, was not exclusively confined to his 
branch of the Court, but that any of the chief clerks 
in the Chancery Division could now issue orders of 
course for taxation. 



Chancery Division, \ 
JsssRL, M.R. \ Hedlet v. Bates. 
Jan. 28. J 

Land Drainage Act, 1861 — Validity cf Notice under 
the Act — Application to Justices — Infunction-^I^ohp- 
bitionr-^udicaiure Act, 1873, s, 25, subs, 8. 

In this case a notice was giyen by the defendant to 
the^ plaintiffs, who were neighbouring kmdovniers, 
stating that he intended to do certain drainage works, 
under the powers of the Land Drainage Act, 1861. 
Under that Act, if the neighbouring landowner does not 
assent to the execution of the works, the landowner 
desiring them can apply to justices of the peace in petty 
sessions, who haye power to determine whether any 
injury will be done pj the proposed works, and what 
amount of compensation in reference thereto is payable. 
On payment of such compensation the landowner may 
execute the works. The plaintiffs contended that the 
notice was not sufficient, and moved to restrain the de- 
fendant from proceeding under it before the justices. 
Ilie defendant contended that the Court had no juris- 
diction to interfere with the tribunal pointed out in the 
Act. 

Mr, Chitty and Mr, Cdt for the plaintiffs. 

Mr, Davey and Mr, Bush for the defendant. 

Jbssel, M.R., was of opinion that the notice was in- 
sufficient; that he had a jurisdiction to prohibit the 
inferior Court from exercising jurisdiction in the matter, 
and that such right made this a case in which it would 
be 'just and convenient,' within the meaning of section 



25, subsection 8, of the Judicature Act, to grant an 
injunction between the parties. He therefore granted 
an injunction to restrain the defendant from proceeding- 
upon his notice. 



} 



SiMKONS V, SXORER. 



Chancery Division, 

Jebsel, M.R. 

Jan. 22, 24. 

Practice — Inquiry what due for Costs — Disallowance of 
all Costs — Objections to Disallowance — Rules of the 
Supreme Court {Costs), Order VIL, Rules 26, 30, 32. 

The judgment in this action directed an inquiry what 
was due to the defendant in respect of the costs of 
certain proceedings therein mentioned, but contained 
no direction to tax those costs. The costs were referred 
to a taxing master, who disallowed them all. The de- 
fendant carried in objections before the taxing master in 
which he stated some, but not all, of his reasons for 
objecting to the taxation. The taxing master overruled 
the objections ; and the defendant then took out a sum- 
mons to reyiew the taxation. 

Mr, Davey and Mr, H, Humphreys for the summons. 

Mr, Chitty and Mr, Whitehome, amtra. 

The Master of tee Rolls held that nothing in the 
form of the judgment precluded the taxing master from 
disallowiDg all the costs in question; TOsides which, 
Order Yll., Rule 26, of the rules of the Supreme Court 
as to costs, obliged him to disallow them if he thought 
them improper. His lordship also decided that it was 
open to the defendant to raise objections to the taxation, 
in Court, which he had not mentioned in his written 
statement of objections. 



ncery Division, 1 
[aldts, V.C. > 
Q. 14, 15, 20. J 



Chancery Division, 
MALnrs, 
Jan. 



The Totienhax Local Board of 
Health v, Rowell. 



Public Health Acts — Local Board — Pamng and Sewer- 
ing Expenses — Recovery of— -County Court — Limit-^ 
ation of Time— Public HeaUh Act, 1848 (11 ^ 12 
Vict, c. 63), ss. 69, 12Q— Local Oovemment Act, 1858 
(21 4- 22 Vict, c, 98), ss. 62, 6S^Local Oovemment 
Act, 1868 (24 4- 25 Vict. c. 61), s. 24—11 ^ 12 Vict, 
c. 43, s. 11. 

This action was commenced in June, 1875, by a plaint 
in equity in the County Court of Middlesex, holaen at 
Edmonton, to recover from the executor of one Rowell, 
formerly owner of premises in Bounds Qreen Road, 
Wood Green, an apportionment of expenses incurred 
by the plaintiffs in 1864, under section 69 of the Public 
Health Act, 1848 (11 & 12 Vict. c. 63), in sewering and 
paving the said road. The amount of the' apportionment 
naving been notified to Rowell in 1873, and not having 
been dbputed by him, became, imder 21 & 22 Vict, 
c. 98, s. 63, payable from him to the plaintiffs three 
months after sudi notice ; and by section 62 of the last- 
mentioned Act the sums so due are declared to be a charge 
on the premises, and to bear interest at 5 jper cent. ; 
and the plaint prayed that the charge, amounting to the 
sum of about 25/., might be effectuated in fayour of the 
plaintiffs, and for a sale of the premises. 

The plaint was— almost directly after it was filed — 
transferred into the Court of Chancery. 

The plaintiffs had, at the same time they commenced 
this action, commenced an action on the common law side 
of the same County Court to recover the sum of 131. 6s, 5d. 
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further amoTuit of expenses apportioned to be paid by Ro- 
irell as the owner of other premises (The Tottenham Local 
Board of Health v. RmceU, 46 Law J. Rep. 0. A. 432 ; 
JmR, 1 £!xch. Div. 574) ; and in that case it was held that 
TOOoeedings under 24 & 25 Vict. c. 61, s. 24, in the 
Uounty Court, for the recovery of a demand below 20/., 
haying been taken after the expiration of six months 
from the time when such demand became due, were, by 
implication, subject to the limitation fixed by 11 & 12 
Yict. c. 43, s. 11 ; and that the claim of the board was, 
therefore, barred by lapse of time. 

The present action was not set down till April, 1879. 

Mr, Hxggins and Mr, liberty for the plaintiQ's, con- 
tended that — notwithstanding the decision of the Oourt 
of Appeal in the case above referred to, and which only 
decided that, in ;taking summary proceedings, they were 
barred by lapse of time — ^the plaintiff were, under sec- 
tion Q2 of the Act of 1858, entitled to a charge on the 
premises ; and that, the proceedings having been com- 
menced within the time allowed by the Statute of 
Limitations, they were entitled to recover. 

Mr, Pearson and Mr, Hunter, for the defendant, were 
sot called upon. 

Malikb, V.O., decided that the remedies given by 
section 62 of 21 Sc 22 Vict. c. 98 were only intended to 
be exercised when all the remedies given by section 129 
of 11 & 12 Vict. c. 63 had failed; and that the board, 
Slaving lain by for so long, and having never attempted 
to put in force the remedies given by the last-mentioned 
section, it was most unreasonable that they should now 
attempt to get a charge on the premises ; and he dis- 
miBsea the action, with costs. 



Chancery Divinon, 

Bacoit, V.O. 

Jan. 23. 



Im'1 



Stephens & Co. v. Oabnegib 
AND Others. 



Practice — Service ottt of Jurisdiction — Rules of Court, 
1875— Orcfor XL, Rule 1. 

Adjourned summons on behalf of Ruye & Oo., a firm 
at Antwerp, defendants in the action, to discharge an 
order for service of notice of the writ of summons upon 
the said defendants at Antwerp. 

The plaintiffs were the first mortgagees of a British 
ship the Lidia and her freight, by virtue of a mortgage 
ezeeutedby both parties in London. The several de- 
fendants were — the second mortgagee of the ship 
and freight ; his trustee in liquidation -, the master of 
the ship*, the trustee in liquidation of the mortgagor; 
the owners of the ship. Law, Surtees & Co., who claimed 
a charge on the fzeight for advances under a letter sub- 
sequent in date to the plaintiffs' mortgage ; and Ruys & 
Co., the holders of the freight, who dso claimed to 
retain the freight as against a debt due to them from the 
second mortgagee. 

The India's voyage was from the Mediterranean to 
Antwerp, where she discharged her cargo consigned to 
merchants there, from whom a sum of 30,000 francs 
thereupon became payable for freight. 

The Lidia afterwards came on from Antwerp to 
London, where she was sold, in pursuance of an order 
of the Admiralty Division, for the purpose of paying 
the wages of the crew and the wages and disbursements 
of the master. The plaintiffs' clidm was for an account 
of what was due to tnem on theii* mortgage ; an account 
of what was due to them for wages of the crew of the 
Lidia, and for expenses in taking charge of her down to 



the time of her sale, and for costs in the Admiralty 
action ; a dedfuration that they were entitled to payment 
out of the freight, and for a receiver thereof; and an 
injunction to restrain the defendants from dealing with 
the same. 

Mr. Everitt for Ruys & Oo: These defendants are 
foreigners, out of the jurisdiction; and the subject 
matter of the action as against them is not dtuate 
within iJie jurisdiction ; nor do any of the other cir- 
cumstances under which, according to Order 'XI,, 
Rule 1, notice of a writ may be served out of the juris- 
diction, apply to them. 

Mr, Buckley ioT the plaintife: The main causes of 
action arose within the jurisdiction, and the relief 
claimed against Ruys & Oo. is merely subsidiary; so 
that the fact of the cause of action as against them 
having arisen out of the jurisdiction is immaterial. 

Mr, Everitt in reply. 

Bacon, V.O. : In my opinion this case comes within 
the provisions of Order Xi., Rule 1, for the contract upon 
which the claim is based was an English contract. The 
case presents itself to me in this way. A first mortgagee 
claiming against the mortgagor and puisne incumbrancers, 
finds part of the property in the bands of an Antwerp 
merchant, who makes some claim to it because the secoild 
mortgagee owes him money. The first mortgagee's 
right, which is paramount to that claim, is the right inte^• 
fered with, so that it cannot matter where the contract 
between the second mortgagee and Ruys & Oo. was 
entered into. 

Summons dismissed, with costs. 



Chancery 
Hall, 

Jan 



' Division. I 

,v.o. V 

1. 23. I 



Ln re The Caksmorb Causeway 
Green and Lowbb Holt United 
Brxcewobks and Colliery 
Company (Limited). 



Windiny-up— Petition by one Company to wind up 
another Company—Affidavit in Support of Petition. 

Unopposed petition by a banking company, as creditors, 
to wind up the above company. 

Mr. F, C. J, Millar applied, ex parte, for the leave 
of the Oourt that the aflidavit in support of the petition 
might be made W the general manager of the petition- 
ing company. He said that it was considered that 
Order I., Rule 4, of the General Orders of November, 
1862, only applied where the petitioning company was 
the company to be wound up, and that according to 
Buckley on 'Joint Stock Companies,' third edition, 
p. 475, in a case like the present special leave ought to 
be obtained. He thought, however, that in many 
similar cases an affidavit by the general manager had 
been accepted as sufficient, without any special leave. 

Hall, V.C, thought so too, but granted the leave on 
this application. 



} 



Ln re LucxiB. Nixon v, Luckie. 



Chancery Division, 

Hall, V.O. 

Jan. 24. 

Practice-^Service out of Jurisdiction^Counter-claim— 
Rules of Court, Order XXLL, Rule 6 ; Order XL 

Mr, J. Beautnant asked leave to serve, out of the juris- 
diction, a counter-claim by one of the defendants against 
the plaintiff, other defendants, and certain new pMties. 
Two of these defendants to the counter-claim were resident 
in New Zealand, and one in Demerara. He referred to The 
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SuHxniea Shipping Company y. Duncan (Law J. Notes of 
Oasee, 1876, p. 92; L.R. 2 Q.B. Div. 644), where 
Order XI. had oeen held to apply to a third-partjr order ; 
aa to which there waa a difficulty from the eight-day 
limit of appearance, which did not axise in the case of a 
oounter-daim. 
Hall, V.O., gave leave as aaked. 



> LovQ V. Obobslet. 



CAancery Division, 

Fry, J. 

Dec. 19, 1879. 

Practice^Wrong Plaintif-^ Order XFL, 
Eules 2, 13. 

This was an action for specific performance of a con- 
tract to take a lease. 

The plaintiff was originally a tenant for life. The 
statement of claim alleged that she was tenant for life, 
with power of leasing. She died; and her executor 
procured an order, under Order I., Rule 4, that the 
action should he carried on between him and the original 
defendant It was found that the tenant for life had no 
nower to grant the lease. ' The executor of the tenant 
for life and his sister were the persons entitled in 
remainder. Application was made at the hemng on 
behalf of the plaintiff on the record, to amend, by 
making himself plaintiff in the character of owner, and 
making his sister, his co-owner, co-plaintiff, and alleging 
that the tenant for life had contracted as agent, and the 
contract had been ratified. 

Mr, Homer and Mr, Levett for the plaintiff. 

Mr, North and Mr, W. Eenshaw for the defendant. 

Fbt, J., allowed the amendments to be made, giving 
the defendant leave to amend the defence ; and directed 
the action to stand over, the plaintiff paying all cosis 
occasioned by its so standing over. 



termine on the death of the guarantor or on the 
notice to Lloyd*s; (2) that the right to sue on the 
guarantee was vested in the new corporation of Lloyd's; 
(3) that it extended to debts due to persons outside 
Llojd*8 in respect of obligations incurred through the 

ricy of noiembers or subscribers of Llovd*s ; and (4) 
corporation were trustees for them, ana could sue on 
the guarantee in their behalf. 



OOUBT OP BANKRUPTCY. 
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^, 0. J. \ 
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Ee Lib & Sons. JE.v parte Qoon. 



Chancery Division, 1 

Fbt, J. } Llotd*b v, Habpeb. 
Jan. 23, 24. J 

Quarantee-^Act of Parliament — Construction— Trust — 
I^'oetiee— 'Parties, 

In 1868 Lloyd*s Ooffee House was an unincorp<»ated 
association, managed by a committee of twelve persons. 
The association compnaed underwriting members, non- 
underwriting members, and subscribers. Mr. S. Harper 
sent a letter of guarantee to the committee in the fol- 
fowing terms : ' My son, Mr. R. H. Harper, being a can- 
didate for admission to Lloyd's Ooffee House as an under- 
writing member, I beg to tender my guarantee on his 
behalf, and to heieby hold myself responsible for all his 
engagements in that capacity.^ The association was in- 
corporated b^ an Act passed in 1871, and the rights of 
all trustees for the committee or members were vested 
in Uie corporation. In September, 1876, Mr. S. Harper 
died, and notice of his death was ^ven to Lloyd's. Mr. R. 
H. Harper was elected an underwriting member of Lloyd's, 
and continued to do business as such down to November, 
1878, when he suspended payment. There was no power 
in the society to remove a member except in case of in- 
solvency. The action was brought by Lloyd's, a firm of 
insurance brokers being co-plaintiffs, against the executors 
of Mr. S. Harper to enforce the guarantee. 

Mr, North und Mr, F, C. J, Millar for the plaintiffs. 

Mr, Cookson and Mr, CracknaU for the defendant. 

Fbt^ J.; held (1) that the guarantee did not de- 



Banhruptcy, ] 
Baoon, 
Jan. ', 

Payment of Dividend— Notice of Claim of secured 
Creditor— Bankruptcy Bules, 1870, J^m^ 812— ^imJb- 
ruptcy Forms, No, 126. 

This was an appeal from the Dewsbury Oounty Oourt. 

The debtor filed a liquidation petition on June 22, 
1878, and resolutions for liquidation by arrangement 
were passed, and two trustees appointed. In the debtor's 
statement of affairs the London and Yorkshire Banking 
Oompany were described as fully-secured creditors. Oor- 
respondence passed between the trustees and the bank 
in which the oank stated particulars of its debt, amount- 
ing to 6,523/., and set out the securities, but without 
estimating their value, and claimed to prove for any 
balance ^t might remain due after realisation. The 
trustees thereupon, on September 9, 1878, served a 
notice of rejection of the bank's claim and of exclusion 
from dividend in the form given in Bankruptcy Forms, 
1870, No. 126, which concludes with the words: 'take 
notice that such exclusion will be final, unless within 
fourteen days you apply to the Oourt to prove 
your debt, and proceed with such applicatbn with 
due diligence.' The bank, however, made no ap- 
plication to the Oourt, but proceeded to realise its 
securities, and on January 16, 1879, enclosed a proof 
for 2,585/. lOs, 5i., being the balance remaining 
due after realising the securities. The trustees had, in 
the meantime — on January 3, 1879— declared a dividend 
of 3s, Qd.f payable on January 15, but refused to pay 
any dividend on the proof of the bank. On the applica- 
tion of the bank, the Oounty Oourt judge ordered the 
trustees to pay a dividend of 3ff. Qd, on the 2,585/. 10s, 5c/. 

The trustees appealed. 

Mr. E, C. WUlis, for the appellants: The trustees 
were not bound to reserve assets for the payment of a 
dividend on the bank's claim. Rule 312, which saya 
that the trustee is to be deemed to have notice of debts 
inserted in the debtor's statement, excepts the case 
'where any such debt has been adjudicated upon prior 
to the declaration of the dividend.' The notice or the 
trustees' rejection of the claim, according to Form 126, 
amounted to such an adjudication. He also cited 
Bankruptcy Act, 1869, sections 40, 43; Bankruptcy 
Rules, 1870, rules 99, 100, 101, 136, 213, 312, 313. 

Mr, TFmstow and Mr. Finlay Knight, for the respond- 
ents, were not called upon. 

The Ohibf Jvdgb said that the trustees had notice 
that the bank intended to prove for the balance after 
realising the securities ; that the rejection of the claim 
by the trustees was not an adjudication within the mean- 
ing of Rule 312 ; that the order directing payment of 
the dividend was, therefore, right ; and wX the appeal 
must be dismissed^ but without costs. 
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Canadian Land Kbclaimiko and CotoNisiNO Com- 
pany (Limited), Be (Chanc.) 10 

Davis i?. Davis (Chanc.) . . . . . .12 

Grravbs v. Tofikld (Chanc.) 10 

OsBOBNE AND BowJLETT, Be (Chanc.) . . . .10 

Powers v. Bathtjrst (Chanc.) 12 

TozBR V, Britton (Chanc) . . . . .11 
Yatbs V, Finn (Chanc.) H 

I COURT OF BANKRUPTCY. 
Eatovqk, Ex parte, ^0 Cliffb 12 



COURT OF APPEAL. 



JRe EiCMET. Emhbt v. Eumex. 



Qmrt of Appeal, 
JssssL, M.R. 

BAeGALLAT, L.J. 

Cotton, L.J. 
Jan. 21. 

Will — Construction — Oift to Children to be paid at 
Twenty-one f after a Life Interest, 

Appeal from the decision of Hall^ V.C. (reported 49 
Lftw J. Rep. Chanc. 21), holding that the rule that a 
bequest to a class to be paid at twentjr-one takes effect 
in favour of members of the class coming into existence 
before the eldest attains twenty-one, applies, although 
the wiU creates a prior life interest which determines 
before any of the class attain twenty-one. 

Mr, Robinson and Mr. W. W, Cooper for the ap- 
pellant. 

Mr. Dundas Gardiner for a party in the same interest, 

Mr. Hastings, Mr, Rigby, and Mr, W. Pearson for the 
respondents. 

Their Lobdships affirmed the decision of the Vice- 
Chancellor ; and dismissed the appeal^ with costs. 



MsiBOPOLiTAir D18TBICI Railway 

COXPANT V. C08H. 



Court of Appeal, 

Jebbel, M.R. 
Bagoallat, L. J. 

COTTOBT, L.J. 

Feb. 4, 6. 

Railway. Can^kmy — Superfluom Lands-^Iiond over 
TunmU-^The Lands Clauses Act, 1845, s. 127. 

Appeal from decision of Fbt, J. (noted Notes of 
Oaaes, vol. ziy. p. 73), holding that a railway company 

Y0Ii.X7« 



which had constructed a tunnel by arching over a cutting 
and placing soil on the arch, could not sell the surface 
over the tunnel as ' surplus land.' 

Mr, J. Pearson and Mr. 8, Roberts for the appellant 
company. 

Mr, Olasse and Mr, Strickland for the respondent. 

Their Lordships affirmed the decision of Fry, J. 



Court of Appeal. 
Jaitbs L.J. 

Cotton, L.J. }- Kelly v, Byles. 
Baggallay, L.J. 
Feb. 9, 10. 

Trade-mark — Title of Book — Use of descriptive Word^ 
'Post Office.* 

This was an appeal from the decision of Baoon, Y.C., 
reported 4d Law J. Rep. Chanc. 669. 

The plaintiff was the registered nmprietor, under the 
Copjrright Act, of a directory entitled the ' Post Office 
Directory of the West Riding of Yorkshire,' which 
included the town of Bradford. The defendants pub- 
lished a directory for the town of Bradford entitled the 
'Bradford Poet Office Directory,' but which bore no 
sinrilariihr to the work of the plaintiff in price or appear- 
ance. The plaintiff claimed to restrain' the defenoantfi 
from using the words ' Post Office ' as part of the title 
of their dixectory. There was no sufficient evidence to 
show that the words ' Post Office ' in connection with 
directories was known to any portion of the public as a 
synonym for the word *Kelly.^ 

The Vice-chancellor held that the plaintiff had no 
right to the exclusiye use of the wocds ^S<9^QR^' ^^ 
Di^tized by VriOOv IC 
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part of the title of a directory for Bradford, either under 
the Copyri^rht Act or as property in the nature of trade* 
mark ; and dismissed the action. 

The plaintiff appealed. 

Mr, Kay, Mr, Hemming, and Mr, Leeson for the 
appellant. 

Sir H. Jackson and Mr, Rigby for the respondent.^ 

Their Lordships afHrmed the decision of the Vice- 
Chancellor. 



HIGH COURT OF JUSTICE. 



Chancery Dicision. 1 
Jesse L, M.r 
Jan. 30. 



icision,] \ 
J.R. \ 
5. J 



The Canadian Land Reclaim- 
ing AND Colonising Compant 
(Limited). 

Companies Act, 1802, 8. \Qo --Acting as Director without 
Qualification — Misfeasance — Compensation, 

Two persons, named respectively Coventry and Evans, 
acted ns directors of the company, but without the quali- 
fication required by the company's articles of association 
—namely, the holding of 100 shares of 6/. each. The 
company having been wound up, the liquidator en- 
deavoured to put them on the list of contributories as 
holders of 100 shares each; but the Court held that, 
since they had not been duly appointed directors, there 
was no contract by them to take qualifying shares. The 
liquidator then took out a summons, which was ad- 
journed into Court, asking that Coventry and Evans 
might be ordered to contribute to the assets of the 
company the sum of 500/. each by way of compensation 
in respect of their misfeasance in acting as directors 
without being duly qualified. 

Mr, S, Brice for the liquidator, 

Mr. Davey and Mr, Buckley for Coventry and Evans. 

The Master of the Rolls held (1) that Coventry 
and Evans came under the section, since, if not ' direc- 
tors * within the meaning of the word as used there, 
they were at any rate ' oflBcers ' of the company ; (2) 
that, although no specific damage had been shown to 
have resulted from their acts, the Court had power to 
order them to make compensation ; and (3) that the 
proper amount of compensation was the same which 
they would have had to contribute in respect of qualify- 
ing shares had they done their duty and taken them. 



Re OSBORNB AND ROWLETT. 



Chancery Division, ] 
Jsssel, M.r. 
Jan. 31. J 

Vendor and Purchaser — Power of Sale given to Trustees 
and their Heirs —Sale by Assign of last surviving 
Trustee, 

In this case land had been limited to trustees, with a 
nower of sale exercisable by them and their heirs. The 
last surviving trustee died| having devised his trust 
estate, and a contract to sell the property was entered 
into by the devisee. The purchaser took the objection 
that, since the power of sale did not in terms extend to 
the trustees and their assigns, the devisee could not 
make a good title without the concurrence of the per- 
sons beneficially interested. The question now came 
before the Court on a summons under the Vendor and 
Purchaser Act. 

Mr. ChiUy and Mr. Whatdy for the vendor. 



Mr, Davey and Mr, W, W, Knox for the purchaser. 

The Master of the Rolls held that the devisee 
could exercise the power of sale, and give a complete 
discharge to the purchaser. 



Chancery I>iviswn.'\ 
J2B9BL, M.R. > Greats ) r. ToFitLD. 
Feb. 2. J 

Annuity not re(/i8tered—\S 8^ 19 Vict, c, 15, s, 12— 
Purchaser — Effect of Notice, 

Th'is WAS a question of law stated for the opinion of 
the Court ; and was whether an unre^ristered annuity 
charged upon land is effectual as against a purchaser of 
the land who had previous notice of it. 

Mr, Ince and Mr. O. C, Price for the plaintiff. 

Mr. ChiUy, Mr, Ingle Joyce, and Mr, H, Hiimphreys 
for the defendants. 

The Master of the Rolls decided that the pur- 
chaser took the land free from the annuity. 



Baghott r. Norman. 



Chancery Division, 1 

Malins, V.C. I 

Jan. 29. j 

Bill of Sale^BilU of Sale Act, 1878 (41 ^ 42 Vict, c. 
31 ), s, 10 — Invalid as against Grantor if not attested — 
Mortgage — Davies v. Goodman, 49 Law J, Rep, Exch. 
101 J X. J2. 5 Exch, Div, 20, approved of. 

This was a motion for injunction on behalf of the 
plaintiff, to restrain ihe defendant, until the hearing, from 
enforcing, or taking any steps or proceedings to enforce, 
any of the powers, covenants, clauses, and provisions of 
an indenture of October 6,1879, made between the plaintiff 
and one Currans of the one part, and the defendant of 
the other part, whereby Currans and the plaintiff cove- 
nanted to pay the defendant 275/., and interest at 30 per 
cent., by instalments ; and charged the lease of a certain 
theatre with the payment thereof; and that after they 
should have furnished the theatre, and taken the lease, 
they would execute a mortgage of all their interest 
therein, and the furniture, fixtures, and fittings thereof, 
to the defendant. 

Mr, Glasse and Mr. Rose Innes, for the plaintiff, con- 
tended that the deed operated as, and was in fact, a 
bill of sale*^ and that, not havir.g been attested by a 
solicitor, in pursuance of section 10 of the Bills of Sale 
Act, 1877, it was wholly invalid ; and they relied on . 
the decision in Davies v. Goodman (ubi supra). 

Mr. Higgins and Mr. E. Cooper Willis, for the de- 
fendant, contended that the deed, being also a mortgage, 
did not come within the section of the Act, and was, 
tiierefore, good. 

Malins, V.C, was of opiaaon that the deed was dis- 
tinctly a bill of sale within the meaning of the Act, be- 
cause there was an assignment of the furniture and 
effects then in the theatre, and such as might be after- 
wards purchased and placed in the theatre ; and that, 
not having been attested by a solicitor, it was absolutely 
void against tiie grantor, as in the case oi Davies v. Good^ 
man (ubi supra), with which decision he entirely con- 
curred. He thought, however, that the deed was also a 
mortgage as well as a bill of sale ; and, therefore, so far 
as it was a mortgage, it was valid, although, so fkr as it 
was a bill of sale, it was invalid ; and he refused the 
motion, but without costs. 
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^^*T!X"^'?f"^"lBENBOw & Sons v. Low, Son, 

Feb! a J &HATDON. 

Practice — Counter~claim — Reply — Joinder of Issue — 
Striking out JReply^ Order XXVILj Rule 1 — 
Order XIX,, RtUes 20, 2l'-'Rolfe v. Maclaren, L.R.3, 
Chanc, Div. 106, not folloioed. 

Motion. 

In an action to restrain the defendants from interferinpr 
^ith the plaintiffs in the use of their trade-mark, the 
defendants delivered a statement of defence and counter- 
claim ; and by the counter-claim .the defendants claimed 
as follows : ' The defendants repeat and rely on each and 
every of the statements in parafrraphs 1 told, inclusive 
of the statement of defence hereinbefore contained; as if 
such statements were here repeated verbatim/ 
_ Paragraph 1 of their reply was as follows : ' The plain- 
tiffs join issue with the defendants upon their statement 
of defence.' 

Paragraph 2 of the reply was : ' With respect to the 
statements contained in the defendants' counter-claim, 
the plaintiffs join issue on paragraphs 1 to 13, inclusive 
of the statements of defence therein repeated and relied 
on, as if the same were repeated verbatim.' 

Mr. Byrne, for the defendants, moved to strike out 
paragraph 2 of the reply, as embarrassing. 

Mr, Wiilis'Bund, amtra : Roife v. Maclaren {ub, sup.) 
is a direct authority to the contrary. Paragraphs 1 to 
13 of the counter-claim are the same upon which, when 
stated by way of defence, we have already joined issue. 
Of what use, then, can it be to answer them specifically ? 
^ Bacox, V.O. : With the greatest respect for the deci- 
sion in Rolfe v. Maclaren, I must look at the words of 
Rules 20 and 21 of Order XIX. ; and, in my opinion, 
those rules require that a plaintiff, in £is reply, 
shall deal specifically with, and not deny generally, the 
facts alleged in a defence by way of counter-claim. 
Paragraph 2 of the reply must be struck out, and para- 
graphs 1 to 13 of the counter-claim must be answered 
specifically. 

Chancery Division. ] 
Bacon, V.O. 
Feb. 10. I 



TozEB 17. Britton. 



Practice — Foreclosure Action — Further Mortgage * Pen- 
dente Lite* — Action continued against Mortgagee — 
Rules of Court, 1876, Order i., Rule 2. 

This was a foreclosure action by a first mortgagee 
against the mortgagor and a second mortgagee. A 
receiver had been appointed, and the action set down for 
fieiuing, when the plaintiff discovered that, pending the 
action (which had not then been registered as a /w 
pendens), the mortgagor had mortgaged the property to 
a third mortgagee. 

Mr, PhiUpotts applied, ex parte, for an order under 
Order L., Rule 3, that the action might be continued 
a^inst the third mortgagee. He stated that the plain- 
tiff had already applied for, and been refused, an order 
of coarse at the Order of Oourse Office, where it was 
intimated that the proper course was to proceed under 
Order XVI. ; but tne latter procedure would involve as 
much delay as if the action had to be recommenced. 

Bacon, V.C, made an order under Order L., Rule 3, 
that the action should be continued against the third 
mortgagee. 



Chancery Division, ] 

Hall, V.O. }• Yates v. Finn. 
Jan. 28. J 

Partnership^ Surviving Partner carrying on Business 
after Copartner's Decease — Distribution of Profits. 

Further consideration of a partnenhip action by the 
representatives of a deceased partner against the sur- 
viving partner. The deceased partner died in 1878; and 
for three years after his decease the defendant carried on 
the business, claiming to be entitled so to do under an 
option of purchase given to him by the partnershin 
articles, and retaining and employing therein the capital 
of the deceased partner. The action was brought in 
1873; and, at the hearing in 1875, it was decided that 
the option in question determined when the term of 
the partnership articles expired, which was in the year 
1867. The capital of the deceased partner largely 
exceeded that of the defendant ; and the only question 
was, whether, after making a due allowance to the de- 
fendant in respect of his services in managing the busi- 
ness, the profits earned during the three years should be 
divided equally or rateably in proportion to the respec- 
tive capitals. 

Mr. Pearson and Mr. Everitt for the plaintiffs. 

Mr. Graham Hastings and Mr. G. Curtis Price for the 
defendant. 

Hall, V.C, held that the profits must be divided 
rateably in the proportions of the capitals. That ap- 
peared to him the correct principle to adopt, where a 
surviving partner carried on the business after the decease 
of his copartner, and the capital of one partner was greatly 
in excess of the other ; and particularly where, as here, 
the surviving partner bad acted in assertion of a right to 
which he was not entitled. 



In reAuiEa, Milneb v. Milni 



Chancery Division. 1 
Hall, V.O. 
Jan. 31. j 

Will— Construction—Separate Use— Word ' sole.' 

Elizabeth Amies, who died in June, 1878, by her 
will, dated April 6, 1874, declared that her nephews 
and executors (named) should take two-third shares of 
her property for their own use and actual benefit, and 
gave the other third as therein mentioned. 

By a codicil dated May 14, 1874, she declared that, 
out of the one-third share last given, there should be 
paid to her niece, Bettey Ann Scott, the wife of Abiathar 
SScott, 260/. ' for her sole use ; ' and to her son, R. A. 
Scott, 600/., if and when he should attain twenty-one ; 
and, if he should die under that age, then the 600/. 
should be payable to her brother, the plaintiff, and all 
her sisters equally, &c. 

An action for administration now came on upon 
further consideration as a short cause. As to the point 
whether the gift to Mrs. Scott was for her separate use, 

Mr. Graham Bastings and Mr. E. Holl, for the ex- 
ecutors, suggested that consistently with Massy v. Rowen, 
L.R. 4 Exch. 488, the word ' sole ' was capable of admit- 
ting the technical meaning, where the context supported 
that, and it would be otherwise reduced to silence. 
Here the testatrix apparently distinguished the usi» of it 
from mere words of absolute enjoyment, such as were 
employed elsewhere in the will. 

Mr. W. Pearson and Mr, Rawlinson appeared for both 
husband and wife. 

Hall, V.O., held that a separate use was created. 
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OMUcery DivmonA 

Fry, J. I Davis v, Davib. 

Jan. 29. J 

Compromise, 

This was an action which; at the trial, after the 
plaintiff's case had been opened and some evidence given, 
was compromised in Court. A motion was now made 
to compel the plaintiff to give minutes, signed by 
couDsel, to the registrar for tiie purpose of passing the 
order agreed to. The pkdntiff insisted on her right to 
withdraw from the terms before the order was passed. 

Mr. Cohen and Mr. Fellows for the motion. 
- Mr. Fischer for the plaintiff. 

Fbt, J., held that the compromise was binding, and 
directed the signed minutes to be given to the registrar. 

Chancery Division, 1 

Fby, J. V PowEEs V, Bathurbt. 

Feb. 4, 5, 6, 7. J 

Piescription — Right of Way — Copyhold— Evidence-- 
Presumption. 

An issue in this action was whether there was a public 
right of footway over a meadow belonging to the plain- 
tiff. Part of the meadow was copyhold. There was 
evidence of long user. It was argued on the part of the 
plaintiff that, in the absence of eiidence that the lord 
had been in a position to dispute the right, there would 
have been no prescription against him. 

Mr. North and Mr. Bunting for the plaintiff. 

Mr. Fischer, Mr. Hei'scheU, and Mr. Bathurst for the 
defendants. 

Fry, J., held that it would not be presumed that the 
lord had at no time been in possession ; and gave judg- 
ment for the defendants. 



•Cox V. WnXOUGHBY. 



Chancery Division. 
Fry, J. 
Feb. 7. J 

Partnership. 

This was an action, by the executors of a deceased 
partner, to determine whether a clause in partnership 
articles was applicable to the partnership at will carried 
on by the partners after the expiration of the partner- 
ship articles. The partnership was between solicitors ; 
and the articles provided that, if Mr. Cox should die 
during the term, his executors should be paid 1,600/. 

Mr. North and Mr. Hatfield Green for the plaintiffs. 



Mr. Cookson and Mr. Homell for the defendants. 
Fry, J., held the provision was applicable to the con- 
tinuing partnership at will. 



COURT OF BANKRUPTCY. 
Bankruptcy. 1 

Bacon, C.J. \ Ex parte Eatouqh. Re Cuffe. 
Feb. 9. J 

Court of Bankruptcy — Jurisdiction — Seizure before Act 
of Bankruptcy — Bankruptcy Act, 1869, s. 72. 

Appeal from Bolton County Court. 

By a lease, dated October 24, 1878, Eatough & Co., 
brewers, agreed to let to J. W. Cliffe a public house, 
upon a yearly tenancy, at a rent of 80/. per annum, half 
a year s rent, in advance, being payable on November 
24. The lease also contained powers to the landlords 
to take the same means for recovering book debts and 
the price of beer supplied as the lease gave them for the 
recovery of rent, including a power of distress and sale, 
after a five days' notice of the distress. 

Under these powers Eatough & Co., on December 4, 
distrained for the sum of 140/., due to them for rent, 
book debts, beer, &c., from Cliffe. On December IG, 
Cliffe's goods were sold te satisfy the die tress. 

On December 6, Clifle committed an act of bank- 
ruptcy ; and, on December 19, a petition was filed, under 
wnicn, on January 3, 1879, Cliffe was adjudicated a 
bankrupt. 

On August 20, 1879, the registrar of the Bolton 
County Court made an order that the trustee in Clifiie's 
bankruptey was entitled to the proceeds of the goods, 
less 10/., and also to damages for an excessive distress. 

Eatough & Co. now appealed from this order. 

Mr. De Gex and Mr. Channell for the appellants: 
The County Court had no jurisdiction to decide this 
question ; it is not a case for the Bankruptcy Court, as 
the cause of action arose prior to the bankruptcy. 

Mr. Firday Knight for the trustee : The Bankruptcy 
Court has jurisdiction, for the power to seize in the 
agreement is bad, as being contrary te the policy of the 
bankrupt law. The objection should have been taken in 
the County Court (Ex parte Stoinbanks, re Shanks, 48 
Law J. Rep. Bankr. 120; s. c. L. R. 11 Chanc. Div. 
626). 

The Chief Judge : In my opinion, the County Court 
judge had no jurisdiction to try the question ; and the 
order must, therefore, be discharged, without costs. 
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HIGH COURT OF JUSTICE. 

Caur v. Metropolitan Boarp of Works (Chanc.) . 15 

Dix V. Groom and Another (Q.B., C.P., and Exch.) 16 

Ellin v. Slack (Chanc.) ^^ 

Hart r. Hawtuobnb (Chanc.) ^^ 

Rdston v. Tobin (Chanc.) ^^ 

Standish v. Taylor (Chanc.) 1^ 

COURT OF BANKRUPTCY. 

GoDRLBT, In re. Ex parte Ormandt . . . .16 



HOUSE OF LORDS. 

House of Lords, ^KQO?EK and Another v, Boubne 
Feb. 9. J AND Others. 

Lands Clauses Consolidation Act, 1846 (8*9 Vict, c, 18), 
s. 127) — Superfluous Lands, | 

This was an appeal from a judffment of the Court of 
Appeal (reported 47 Law J. Ilep. Q.B. 437), which, 
amrmed one of the Queen's Bench Division (reported i 
46 Law J. Rep. Q.B. 609). 

The plaintiffs sued as adjoining landowners, to recover | 
as superfluous lands, under 8 & 9 Vict. c. IS, s. 127, 
certain parcels of land near the Westburj Station of the 
Great Western Railway. The land, including the mines 
thereunder, was bought in 1848 by the Wilts, Somerset, 
and Dorset Railway Company, under their statutory 
powers, by agreement with the owners. That company 
was afterwards dissolved, and its undertaking transferred 
to the Great Western Rsolway Company. The land in 
question had never been used for the purposes of the 
railway ; but it was found, by the special case in which 
the facts were stated, that since 1868 the traffic had so 
largely increased, that the land was reauired for provid- 
ing additional accommodation, thougn want of means 
had prevented the company from so using it. Mean- 
while, it had been demised to a mining company, with 
special powers of re-entry if it should be required for the 
use of the railway. 

The plaintifis contended that there was no evidence 
that the land was reauired in 1863 when the period ex- 
pired during which tne company could retain it if not 
required ; and, secondly, that even if the surface was not 
superfluous, the mines under it were. 

The judgments of the Queen's Bench Division and of 
the Court of Appeal were in fiivour of the defendants. 

VOL. XV, 



The plaintifis appealed 

Mr, jBenjcmin {Mr. Merewether with him) appeared 
for the appellants. 

Mr, Davey, Mr, Charles, and Mr, Moulton, for the re- 
spondents, were not called upon. 

Their Lordships (Earl (Jairns, L.C., Lord Hath- 
ERLBY, Lord O'Haqan, and Lord Blackburn) afcmed 
the decision of the Court of Appeal. 



COURT OF APPEAL. 



Court of Appeal, \ 
Jessel, M.R. I 
Bagqallay, L.J. yin re Hallett. 

Thesigbr, L.J.' 
Dec. 3,17. Feb. 11. J 
Trustee— Blending Trust with Private Moneys^RvU of 

Claytons Case (1 Mer, 672, 603)— P«nn«// v. DeffeU 

(4 De Q, M, ^ O, 372) aoerruled, 

H. H. Hallett, a solicitor, died in February, 1878, 
insolvent. In November, 1877, he had sold a Russian 
bond for 1,086/., which was the property of the trustees 
of his own marriage fettlement, and also other Russian 
bonds for 2,442/., belonging to a client of his, Mrs. Cot- 
terill. The proceeds of the sales were paid by Mr. Hallett 
to the credit of his current account with his bankers on 
November 14, 1877. The trustees' bonds produced 770/., 
Mrs. Cotterill's 1,804/. The 770/. was entered in the 
account before the 1,804/. Before his death he had 
drawn out of the bank various sums to an amount which 
covered the whole 770/., and a large part of the 1,804/. ; 
but there had always been a bala^ V^SI^ ^^ ^ 
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account more than safTicient to answer the 770/. and 
1 ,804/., and at his death there was a sum of more than 
«3,000/. standing to his credit. 

The question was, whether the rule in Clayton s case 
applied— in which case the whole of the 770/., and a 
large part of the 1,804/., had been drawn out before his 
death. If it did not apply, then the trustees and Mrs. 
Ootterill would be entitled to receive full payment out of 
the balance standinjr to his credit. 

Fry, J., holdinjr himself bound by PertneU v. DeffAl, 
which laid down that the ru?e of Clayton's case applied 
to trust as well as other moneys, decided that the 770/. 
was wholly ^one, Mrs. Cotterill being entitled to recover 
BO much of the 1,804/. as remained undrawn out. 

The trustees and ^Irs. Cotterill appealed. 

Mr, Pearson and Mr. Dundas Gardiner for the 
trustees. 

Mr, De Oex and Mr, Edward Beaumont for Mrs. 
Ootterill. 

Mr. Napier IligginB and Mr, Fossett Lonk for the 
executors of Mr. Hallett 

Their Lordships (Jessel, M.R., and Baggallat, 
L.J.) reversed the decision of Fry, J. On principle 
nothing could be better settled by the law of this 
and all other civilised countries that, when an act 
could be done rightfully, no man could, be allowed 
to say that he did it wrongfully ; and, applying that 
rule to the case of trust moneys, which a man had 
blended with his own, he could not be heard to say that 
he had taken away the trust moneys when he might 
have been taking away his own. The rule established 
in Clayton's case— that the drawings out in a bankers 
account were to be attributed, in the tirst instance, to 
the earlier payments in — was a very convenient rule ; 
but was a mere presumption of law, which must give 
WHy to a contrary inference deduced from the facts of 
the case. Nothing laid down by that rule conflicted with 
the principle above mentioned. The case of Pennell v. 
Deffell, no doubt, created considerable difficulty. It was 
a decision of a Court of co-ordinate jurisdiction, pro- 
nounced many years ago, and, to a great extent, was ap- 
plicable to the present case, and did destroy the right of 
the cestui qui trust to follow trust money. But the 
law laid down in a decision which is to be a guide to 
future judges, is merely the expression of a principle to 
be gathered from the judgment. The main part of the 
decision in that case consisted in giving effect to the 
rights of the cestui que trust upon tne very prin- 
ciple which was explained above ; and the principle laid 
down there had been rightly applied, except ou the one 
point which arose in the present case, and the Court 
ought now to follow the principle, and not the mistaken 
application. The case had been followed, no doubt ; but 
no rule of conduct had been created by it, and the cases 
followed would not affect the dealings of mankind as 
bad sometimes been the case with some erroneous deci- 
sions. No man ever gave credit to a man on the suppo- 
sition that he would misappropriate trust money, and so 
increase his assets, and still less that he would pay the 
trust money to his own account at his banker's, and then 
draw out a large sum for his own purposes. 
^ TflxsiGBR, L. J., dissented. While recognising the prin- 
ciple contended for by the appellant, he yet felt himself 
bound by the judgment of the judge in Pennell v. Deffell 
and the many cases which followed it. He did not feel 
himself jus tined in overruling judgments by which, in 
his opinion, the Court ought to be Dound. 



UliLLS V. Jknninob. 



Court of Appeal, ' 

Jamks, L.J. 
Bagqallat, L.J. 

Cotton, L. J. 
Jan. 27. Feb. 9, 14. J 

Mortgages— Consolidation — Redemption Suit — Parties, 

Appeal from the decision of Bacon, Y.O. 

In the year 1836 J. T. mortgaged certain freeholds to 
A., and in the year 1837 mortgaged certain copyholds 
toB. 

In the year 1838 J. T., on the marriage of his 
daughter, conveyed to trustees part of the property com- 
prised in B.*s mortgage upon trust for his daughter, and 
the issue (if any) of her marriage. 

In the year 1839 J. T. mortg^ed certain other copy- 
holds to 6, 

In the year 1857 all three mortgages had become 
Tested in W. J., who had no notice of the settlement, 
and who, in the year 1873, transferred all three mort- 
gagee to the defendant Jennings. 

in the year 1878 the trustees of the settlement 
brought an action for an account, and to redeem B.'8 
mortgage only. 

The defendant claimed to consolidate all three mort- 
gages, and insisted that the parties beneficially inte- 
rested in the equity of redemption in A.^s and 0.*8 
mortgage were necessary parties to the action. 

The plaintiffs admitted the defendant s right to con- 
solidate the mortgages prior to the settlement, and 
amended their writ by making the trustee of the equity 
of redemption in A.'s mortgage a co-defendant ; but 
contended that the defendant Jennings could not tack 
to A.'s and B.*s mortgage any mortgages created by J. 
T. subsequent to the date of the settlement. 

Bacon, V.C, decided in favour of the defendant on 
both points; and, as the plaintiffs refused to amend 
further, dismissed the action, with costs. 

The plaintiffs appealed. 

Mr. North and Mr, F, C. J, Millar for the appellants. 

Sir H, Jackson and Mr, Toumsendy for the respond- 
ent, relied on Tassell y. Smith, 2 De G. & J. 713. 

Their Lordships dissented from Tassdl v. Smith 
(supra) ; and held tbat acts done by a mortgagor, subse- 
quent to a sale of an equity of redemption, could not affect 
the purchaser of the equity of redemption. ConsequenUy, 
C.*8 mortgage could not be consolidated with the moit- 
gages created prior to the date of the settlement Their 
lordships were also of opinion that the action, as 
amended, was properly constituted as to parties. 



Court of Appeal, 
Bramwell, L.J. 

Baggallat, L.J. }> Myers v, Defries and Another, 
Thesiger, li.J. 
Feb. 17, 18. 

Practice-'-CostS'- Action or Issue tried by Jury — Costo 
foUowlng the Eoent — Several Issues — Eoent where 
Plaintiff mcceeds on some Issues, and Defendant on 
others— Order LV,, Rule 1. 

Ap]jeal from the Exchequer Division {ante, p. 174). 
Action to recover damages for three jsepnisit^emiaet <3i 
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action. The jury found a verdict for the pluntiff, with 
one farthing damafresi upon one cause of action, and 
found for the defendants on the other causes of action. 

The Exchequer Division ordered that the plaintiff 
should have no costs of the action ; and the Court of 
Appeal affirmed that order. 

The Master refused to tax the costs of the issue found 
for the plaintiff, and taxed the defendants their costs of 
the issues found for them. 

The plaintiff moved to review the taxation. 

The jSxchequer Division refused the motion. 

The plaintiff appealed. 

Mr, Murphy and Mr, Gay for the plaintiff. 

Mr, Gates and Mr, E, Pollock for the defendants. 

Their Lobbships affirmed the judgment of the Ex- 
chequer Division. 



HIGH COURT OF JUSTICE. 
^^^*?^^'^'^'10aeb V, Thb Mbtbopolitak 

F^.9. J BOABD OP WOBKS. 

Artisana BwelUnga Act, 1876, Schedule, Clause 11— 
Provisional Award-rOmission of Interest — Powers of 
Arbitrator, 

In this case a question arose whether an arbitrator 
appointed in pursuance of the provisions in the schedule 
to the Artisans Dwellings Act, 1875, had power under 
clause 11 to summon a person before him to assess the 
compensation payable to him in respect of his interest 
in lands taken compulsorily under the Act, where such 
interest was entirely omitted from the provisional award. 
The plaintiff's lands were mentioned m the schedule of 
lands required to be taken compulsorily. 

By clause 11 the arbitrator may hear and determine 
* any objections which may be made to the provisional 
awurd by any person interested therein, and may take 
any measures wnich he may deem proper for ascertaining 
the compensation payable in respect of any scheduled 
lands, or the justice or propriety of any other matter of 
such provisional award.' By clause 12, when the arbi- 
trator has heard the objections to the provisiooal award, 
and made such inquiries as he may thmk necessary, and 
made such alteration as he may deem proper in the pro- 
visional award, he is to confirm the same, which there- 
upon, subject to a right of appeal under certain condi- 
tions to a jury to assess the compensation, is absolutely 
binding upon all persons. 

When the arbitrator discovered that the plaintiff's 
interest was omitted, he summoned him before him and 
assessed the compensation, and altered the provisional 
award in accordance with such assessment. 

The plaintiff objected to the sum awarded, and brought 
this action to restrain the defendants from taking posses- 
sion of his land on the ground that the arbitrator had 
acted without jurisdiction in assessing the compensation. 

Mr, Ince and Mr, Pope for the plaintiff. 

Mr, CkUty and Mr, Everitt for the defendants. 

The Mabteb op tub Rolls was of opinion that the 
plaintiff was a person 'interested ' under clause 11 ; or 
that, at all events, the arbitrator had power to take pro- 
ceedings to get the compensation assessed in such way 



as he thought fit under the later words. He therefore 
thought that the proceedings had been regular ; and 
dismissed the action, with costs. 



Chancery Division, \ 
Jbssbl, M.R. > Ellin v. Slick. 
Feb. 10. J 

Trade-mark^Infringetnent — Sale — Knowledge— Right 
to Account, I 

In this case a motion for an injunction to restrain an 
infringement of the plaintiffs trade-mark was made: 
and the defendant offered to consent to a perpetual 
injunction, with costs. The plaintiff, however, also 
claimed an account of profits maae by the defendant by 
the sale of the pirated articles. The defendant allegea 
that, at the time of the sale, he did not know of the 
piracy, and had at once desisted from any further sales. 

Mr, Chadivyck Healey, for the defendant, relied on 
Edelsten v. Edelsten, 1 D. J. & S. 185. 

Mr, Hatfield Greene for the plaintiff. 

The Masteb of thb Rolu was of opinion, under the 
circumstances, that, inasmuch as the niracy had occurred 
without the defendant's knowledge, tne plaintiff was not 
entitled to the account asked for ; and he therefore only 
gave him a perpetual injunction, with coats. 



Chancery Division, 1 
Jbssbl, M.R. > Stakdish v, Tatlob. 
Feb. 13. J 

Practice— Third Party Notice — Indefnnity— Order XVI.f 
Rule 18 — Motion or Summons* 

A motion was made, ex parte, by a defendant, for 
leave to serve a third party notice under Order XVI., 
Rule 18, on a person from whom he claimed indemnity. 

Mr, Clare for the motion. 

The Mastbb op thb Rolls said that the practice was 
for such an application to be made by summons in 
chambers, upon notice to the plaintiff. He, thereforei 
directed the applicant to take that course. 



Chancery Divieion,^ 

Jbssbl, M.R. }>Habt v, Hawthobbb. 
Feb. 13. J 

Practice — Foreclosure — Absolute Power of Attorney » 

This was a motion to make absolute a judgment for 
foreclosure. It appeared that the mortgagee's agent had 
attended at the Roils Chapel, during th^ time appointed, 
for payment, but that he nad not with him a power of 
attorney by the mortgagee to receive the money. 

No one attended on l^half of the mortgagor. 

Mr, Warmington asked his lordship to make the 
order absolute on the authority of Cox v. Watson^ 47 
Law J. Rep. Chanc. 263; L.R. 7 Chanc. Div. 196. 

The Masteb op thb Rolls said he would make the 
order absolute on production of an affidavit that there 
was a power of attorney by the mortgagee, although tiie 
clerk had not had it wit^ih^m^^ by V^OOglC 
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Chancery Divisian, 1 

Malins, V.O. > RUSTON V. TOBIN. 
Feb. 5. J 

Practice^Amendment of Pleadings — Addition of Plain- 
tiffs at Trial of the Action— Rules of Court, 1876, 
Order XVL, Rule IS, and Order XXVIL, Rule 6. 

This was an action by Ruston and others, as plaintiffs, 
claimin£^ to have a certain agreement of April 15, 1876 
(by which they had agreed to purchase from the defend- 
ant Martin Tobin a patent obtained by him for an ' im- 
proved mode of ventilating rooms ') delivered up to be 
cancelled, on the ground that the agreement was obtained 
by the fraudulent representations of tlie defendant. 

The defendant, by his statement of defence, denied 
that he had made any fraudulent representations, and 
alleg^ed that the plaintiffs had ample opportunity of 
malong inquiries as to the validity or invalidity of the 
patent before they agreed to purchase ; and, by way of 
counter-claim, claimed specific performance of the agree- 
ment. 

The action was commenced in January, 1877. It 
appeared that on April 19, 1876, four dajs aft«r the date 
of the agreement, the plaintiffs had transferred all their 
interest in the patent to a duly registered limited com- 
pany. 

On the third day of the trial, after several witnesses 
had been examined on behalf of the plaintiffs, 

Mr, Aston and Mr, Dundas Gardiner {Mr, Qlasse 
with them), for the plaintiffs, applied for leave to amend, 
by adding the companv as plaintiffs. They cited Order 
XXVn., Rule 6, and 6rder XVI., Rule 13. 

Mr, Higgins and Mr, Songster Green for the de- 
fendant. 

Malths, V.O., said that, on April 19, 1876, a company 
was formed and duly registered for the purpose of 
working this patent. The plaintiffs had now no interest 
whatever in the matter, as all their interest had been 
transferred to the company. In his lordship's opinion, 
a grievous error had been committed in not making the 
company plaintiffs. On the other hand, the defendant 
knew perfectly well, before he put in his statement of 
defence, that the company was formed, and should then 
have objected to the frame of the suit. 

Now, by Order XVI., Rule 13, and Order XXVII., 
Rule 6, the Court had very extensive powers of giving 
leave to amend ' at the trial of the action.' On the 
whole, therefore, he should give leave to amend by add- 
ing the company as plaintiffs. The defendant had the 
right to postpone the trial, if he desired it, to give him- 
self an opportunity of inspecting the books of the com- 
pany. But, as he did not ask for this, the case had 
Detter go on, it being understood that the company were 
added as plaintiffs. He should reserve the question of 
costs. 

The trial of the action then proceeded. 

Divisional Court, 1 

Feb. 18. J 

Practice — Replevin Bond — Judgment hy Default in Action 
on a Repleim Bond final, not interlocutory — Writ of 
Inquiry unnecessary. 

This was an appeal from an order of Denman, J., 
sitting at chambers, who had refused to rescind an order 
made Dy the District Registrar of Uanley. 



The defendants had entered into a replevin bond, with 
a penalty of 150/., to avoid a distress for rent. In an 
action on the bond, the writ was endorsed with a claim 
for 102/. 8«., which was the amount admitted to be due 
under the distress for rent and expenses. The defendants 
appeared in the action, but allowed judgment to go by 
default. The plaintiff obtained ex parte an interlocutory, 
judgment, and a writ of inquiry to assess the damages. 
On November 23, 1879, the defendants applied to the 
District Registrar of Hanley to set aside this inter- 
locutory judgment and all further proceedings, as 
irregular, on the ground that the judgment ought to 
have been final. The District Registrar dismissed the 
application; and, on December 12, Donman, J., upheld 
his decision. 

This appeal was then brought. 

Cyril Dodd for the defendants. 

Hardy for the plaintiff. 

The OouRT (Lush, J., and Pollock, B.) held that 
the interlocutory judgment and the writ of inquiry were 
wrong. The old course of procedure was not affected 
by the Judicature Act. The judgment ought to have been 
final in the first instance. 

Appeal alloioed, with costs. Plaintiff to he at 
liberty to sign final judgment. 



COURT OF BANKRUPTCY. 



Bankruptcy, ] 

Bacon, C.J. > In re Gourlet. Ex parte Obmandt. 

Feb. 10. J 
Liquidation — Secunty — Judgment — Writ of ' Elegit * — 

Seizure— Filing of Petition— Bankruptcy Act, 1869 — 

s, 12, 8. 16 {subs, 6), s. 87. 

Appeal from the County Court at Blackburn. 

A creditor obtained judgment, and issued a writ of 
elegit against the debtor for 203/. Ss. lid. on June 28, 
under which the sheriff' seized on June 30. On July 1 
the inquisition by the jury under the writ was com- 
pleted ; but, at an earlier hour on the same day, the 
debtor filed a petition for liquidation, under which a 
trustee was afterwards appointed. 

The points which arose were (1) whether the creditor 
had, under such circumstances, obtained a security 
within section 12 and section 16 (subsection 5) of the 
Bankruptcy Act, 1869; and (2) whether, if he had, 
section 87 applied to a case in which judgment was en- 
forced bv means of an elegit instead of a fi*fa,, and so 
deprived him of his security. 

The County Court judge held that the creditor ob- 
tained no security till after the result of the inquisition ; 
and that, whether that were so or not, section 87 did 
apply to an execution by means of an elegit, and he 
restrained the execution creditor from taking any further 
proceedings under his judgment. 

The execution creditor appealed. 

Mr, Winsloto and Mr, E, C, Willis for the appellant. 

Mr. De Gex and Mr. Jordan for the trustee. 

Bacon, C.J., held (1) that the creditor obtained a 
security by virtue of his judgment before the petition, 
or at any rate at the date of issuing the writ of elegit ; 
and (2) that, although the consequences of so holding 
might be that creditors would evade section 87 by 
issuing writs of elegit instead of writs of fi, fa,, yet he 
must hold that the section did not apply to executions 
carried out by means of writs of elegit. 

Appeal allowed, with costs. 
Digitized by V^OOQIC 
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Collins v, Vbstbt op PADDnrGTow. 



Court of J^ppetd. 
Bramwhll, L.J. 
BAeOALLATy L. J. 
THBBieBB, L. J. 

Feb. 22. 

Practice — Time for appealing — Final or interlocutory 
Judgment^Mulei of Court, Order L VIIL, Bute 16. 

Appeal by plaintiir, from a judgment of the Queen's 
Bench JDiyiiuon, on a special case stated by an arbi- 
trator. The case is reported 48 Law J. Rep. Q.B. 
346. 

The action had been referred to an arbitrator, and the 
order of reference contained a clause empowering him to 
state a case for the opinion of the Court, on 8^ point 
on which he might thmk it desirable to do so. The arbi- 
trator accordingly stated a case, submitting a particular 
question for the opinion of the Court, which ^ye judg- 
ment on April 1, 1879, in favour of the defendants. 

About six weeks afterwards the plaintiff appealed. 

Mr. W, Q, JEarrieon, for the defendants, took a pre- 
liminary objection, and contended that the appeal was 
too late ; that the judgment of the Queen's Bench Di- 
vision was an interlocutory judgment; and that no 
appeal could be brought after twenty-one days. 

mr. Seymour and Mr. Bompas, for the appellant, con- 
tended that the status of the parties was fixed by the 
judgment of the Queen's Bench Division, and, therefore, 
that it was final. 

Their Lobdshipb held that the apj^al was too late ; 
but reserved their judgment, and aid not dismiss the 
appeal, in order to allow the plaintiff to m ake a n applicar 
tion for extension of time, under Order Lyni.f Rule 16. 

YOL.XV. 



HIGH COURT OF JUSTICE. 



Chancery Divieion, 
Hall, V.O. 
Feb. 10, 11. 



1 



Thb MzTBOPOLHAir Boabd of 
WoBXB t;. Thb Lohdov abb 
Nobth-Wbbxbbb Railway Cox- 

PAISTT. 

Metropolitan Local Managememt Acts — Rights of Owner 
outetde Metropolitan Area to use Metropolitan Drain. 

Action to restrain the defendants, who were tbe 
owners of land situated just outside the metropolitan area, 
from pouring the sewage from certain houses recently 
erected by them on their land into the metropolitan 
main dram, and so disposing of it at the cost of the 
metropolitan ratepayers. Prior to the year 1866, there 
were tour ancient cottages on the land, which drained 
into the Stamford Brook (a parish boundary), and in 
that year, by 18 & 19 Vict. c. 120, this brook became 
vested in the Board, who covered it in, and converted it 
into a sewer, leaving an eyehole or communication into 
it for the convenience of the four cottajopes. The 
defendants, having recently built a number of houses on 
their land, proceeded to drain such houses through this 
eyehole or conununication ; and they claimed to be 
entitled so to do, on the ground that they had a natural 
right to drain their land into the brooK, and also by 
virtue of section 61 of the Act of 1882 (26 & 26 Vict, 
c. 102), which, after enacting that no person shall make 
any opening into any metropolitan sewer without the 
consent of the Board, provides that it shall be lawfbl for 
' any pnerson,' with sucn consent, to make or branch any 
dram into any sewer vested in the Board on certain 
terms. They referred to correspondence to show that 
the Board had given their consent. 

Mr, W, Pearson and Mr, Everitt for \ 
Digitized by ^ 
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Mr, Osborne Morgan and Mr. Speed for the defend- 
ants. ^^^.,, , 

Mr. Yate Lee watched the case for the Willeaden 
Local Boenrd. 

Hall, V.O., held that the words ' any person' in the 
Act of 1862 must be taken to mean any person entitled 
to participate in, and make arrangements with the Board 
for, the user and benefit of the Metropolitan Sewage 
Scheme, and did not apply to the defendants, who were 
not so entitled to participate ; and he granted the in- 
junction. 



Potter v, Jackson. 



■ Partnerihip Assets, 



Chancer}/ Division. 1 
Hall, V.C. 
Feb. 17. J 

Practice — Partnership — Costs - 
what are. 

Partnership action in which a balance of 1,620/. Ss. 6d. 
had been found due to the plaintiiT, and tiiere was a 
fund in Court of about 2,000/. which represented the 
whole assets. The only question was how the costs of 
the action were to be liorne. 

Mr. F. C. J. Millar and Mr, Warrington, fur the 
plaintiff, contended that the costs were payable out of 
the assets remaining after deducting the balance due to 
the plaintiff, and cited Austin v. Jackson, reported in the 
note to Homer v. Giles (L. R. 11 Chanc. Div. 942 ; s. c. 
48 Law J. Bep. Chanc. 608), as an authority to that 
effect. 

Mr, W, Pearson and Mr. J. Beaumont, for the de- 
fendant, contended that the ordinary rule was that the 
costs of a partnership action were payable, as those of an 
administration action, in the first instance in priority to 
all debts. Homer v. Giles was an authority to that 
effect, and was not to be reconciled with Austin v. Jack-' 
son, which was only a decision in chambers. 

Hall, V.C, held that the rule as laid down in Austin 
v. Jackson was consistent with good sense \ and must, 
therefore, be adopted. 

Chancery Division^ 1 

Hall, V.C. !-HoDsoir v. The Tea Oompaht. 
Feb. 19. J 

Company — Debentures — Winding'^ — Charge on Pro- 
periy of Company, when taking effect. 

This was an action by a debenture holder, on behalf 
of himself and all other debenture holders, for a declar- 
ation that they were entitled to a charge on the property 
of the company. The plaintiff's debenture was in form 
an assignment of the stock, plant, chattels, and effects 
which might, from time to time, be held by the com- 
pany. The principal money was payable in 1882, and 
the interest (naif-yearly) on October 9 and April 9, the 
first payment (which was, in fact, made) to be on 
October 9, 1877. If the interest was in arrear for 
twenty-one days, the debenture holder was empowered 
to enter and sell ; but, until default, the company were 
to be at liberty to receive and apply the assets for the 
general purposes of the company. The company went 
into liquidation in January, 1878; and, immediately 
afterwards, this action was brought. The only question 
was, at what period of ^time the debentures took effect 
as a charge. 

Mr, Uraham Hastings and Mr, Bradford, for the 
plaintiff, contended that the debentures took effect im- 



mediately upon the company going into liquidation and 
ceasing to carry on business. 

Mr. Pearson find Mr. ^ucWay, for the defendants, con- 
tended that, as nothing was due and payable on the. 
debentures at the time of the liquidation (the interest 
having been duly paid), they did not, by their very 
terms, take effect until twenty-one days from April 9, 
1878. 

Hall, V.O., held that the debentures took efiect im- 
mediately upon the liauidation. The clause as to appli- 
cation of assets until default contemplated the continu- 
ance of the company ; and it was impossible to suppose 
that the debenture holders were bound to wait until the 
subject-matter of their security was extinguished. 



Oioncery Division, 

Hall, V.O. 

Feb. 19. 



In re Railway Passengers As- 
surance Ooicpant's Act, 1864. 
In re Liscombe. 

Submission to Arbitration — Rule of Court — Compelling 
Attendance of Witnesses— Unnecessary Applieation, 

Mr. Benshaw moved, on behalf of the representatives 
of Wm. Davey, deceased, that a submission to arbitra- 
tion under the Railway Passengers Assurance Oompan/s 
Act of Parliament of a claim against the company upon 
a policy might be made an order of Court. The com- 
pany had required the claim to be referred, and the 
parties had named arbitrators ; and the applicants now 
alleged that it was requisite, in order to compel the 
attendance of witnesses, that the submission should be 
made a rule of Court, which the Act provided might be 
done on the application of either party. The company's 
solicitor deposed that the usual course to compel Uie 
attendance of witnesses was by a judo's order, which 
issued upon a certificate stating the witnesses required, 
as under an ordina^ reference. 

Mr. Northmore Lawrefnce for the company. 

Hall, V.C, considered the application unnecessary ; 
and refused it, with costs. 

Chancery DivisMn.'\ 

Fet, J. }> Rottssillon v. RoussiLLOir. 
Feb. 20, 21, 23.] J 
Covenant—Bestraint of Trade— Foreign Judgment, 

This was an action to enforce a covenant by the de- 
fendant not to establish himself, or associate himself 
with other persons or houses, in the champagne trade for 
a period of ten years. 

The plaintiffs had obtained a judgment of the Tribunal 
of Commerce, at Epemay, restraining the defendant 
from breaking the covenant, and condemning him in 
costs and penidties. 

The defendant was a Swiss subject residing in Eng- 
land. The French judgment was given b^ default. The 
defendant had no notice of the proceedings in France 
till the judgment was served upon him. The plaintiffs 
sought to enforce the contract directly, and also the 
foreign judgment. It was contended, on the part of the 
defendant, that the contract was void, as being against 
public policy, because it was unreasonable, and because 
Its scope was not limited as to space; and that the 
foreign judgment could not be enforced against him. 

Mr. Cookson and Mr, S. Dickinson for the plaintiffs. 

Mr. North and Mr, Dwndas Gardiner for the de- 
fendant. 

Fry, J., held that the covenant was reasonable, and 
that there was no hard-and-fast rule that, over and 



N0TB8 OF OAsn; 
Feb. S8, 1880. 



•] 



THE LAW JOOENAL. 



CTOL. 15.1 



19 



above the question of reasonablenefis, a covenant in re- 
straint of trade must be partial as to locality ; and 
granted an injunction. He held, also, that the judg- 
ment given in France did not come within the class of 
foreign judgments which it was the duty of the defend- 
ant to obey, and could not, therefore, be enforced by the 
Oourts of tiiis country ; and, upon that part of the action, 
gave judgment for the defendant. 
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Queen's Bench Division, 
(Magistrates^ Case,) V Williams v, 
Feb. 19. J 

Turnpike Toll — Carriage dravm by Steam or other 
Power — Bicycle. 

Case stated by justices. 

A private Act (3 Wm. IV. c. 65), after imposing a 
toll of sixpence for carriages, waggons, &c., drawn by 
horses or other beasts, proceeded to enact as follows : — 

' And for every carnage of whatever description, and 
for whatever ]jurpose, which shall be drawn or impelled, 
or set or kept in motion, by steam or by any other power 
or agency than being drawn by any horse or horses, or 
other beast or beasts of draught, any sum not exceed- 
ing6».' 

The question aigued was whether a bicycle was a 
' carriage ' within the above clause. 

A, P, Stone, for the appellant, argued that it was, 
and relied upon Taylor v. Ooodwin, 48 Law J. Hep. 
M. 0.104. 

Baikes, for the respondent, was not called upon to 
argue. 

TheCouBT (Lush, J., and Makistt, J.): The Act 
was clearly intended to apply only to carriages of a 
heavy description impelled by mechanical power. A 
bicycle, therefore, is -no more a ' carriage ' within the 
meaning of the statute, than a wheelbarrow or peram- 
bulator would be. 
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County Fund-^Expenses of conveying Prisoners to Qaol 
—27 Geo. II. c. 3, s. 1—11 * 12 Vict. c. 42, s. 26 -40 
^ 41 Vict. c. 21, ss. 4, 28, and 67—' Penod of Com- 
fnittal * — Prison Authority. 

This was a case, stated by consent, to raise the ques- 
tion as to the payment of the expenses necessarily in- 
curred by the police officers in conveying prisoners, after 
conviction or committal for trial by a magistrate, to the 
gaol named in the warrant. 

Before the passing of the Prisons Act, 1877 (40&41Vict. 
c. 21), the expenses of conveying any person committed 
to gaol were directed, by 27 Geo. II. c. 3, s. 1, to be paid, 
if the prisoner could not defray them, by the treasurer 
of the county; and 80,.too,by Jervis's Act (11 & 12 Vict. 
c. 42), an order for the expenses of taking a prisoner 
under a wanant of commitment to the gaol mentioned 
in the warrant, was to be made on the treasurer of the 
county where the alleged offence vras committed, except 
in Middlesex, where the order was to be on the overseers. 
The Act 40 & 41 Vict. c. 21, which transferred all 
prisons to the Secretary of State, by section 67 imposed 
on the latter the liabihty to pay such necessary expenses 
connected with the maintenance of a prisoner ' firom the 
period of his committal to prison to his death or dis- 



charge, as would, if the Act had not passed, have been 
payable by a prison authority.' And ' prison authority ' 
IS defined, in 28 & 29 Vict. c. 126, as being the justices 
in quarter sessions, whose officer, for the purpose of mak- 
ing all payments due itom such justices as a body, the 
treasurer of the. county is. 

Upon this, it was contended for the defendant that, as 
these expenses were pavable by the treasurer of the 
county by virtue of 27 (leo. II. c. 3, and 11 & 12 Vict, 
c. 42, and he was the officer of the prison authority, it 
was intended to transfer the liability from him, as repre- 
senting the prison authority, to the Secretary of State ; 
and that the proviso in section 67, having reference to 
the prisoner defraying them when able to do so, showed 
that ' from the period of his committal to prison ' meant 
from the signing of the warrant of committal by the 
magistrate. 

For the plaintiff it was ar^^ued that those words meant 
from the lodgment of the prisoner in the gaol ; and that 
the treasurer continued to be liable, because under the 
earlier Acts he paid the expenses, not as representing the 
prison authority, but because the county fund was made 
subject to such payment, quite irrespective of the justices 
in quarter sessions, or of the prison authority, whoever he 
might be ; in London, for example, the Lord Mayor being 
the prison authority, while the order was always on the 
overseers of Middlesex. 

' The Solicitor-Oeneral {Avory with him) for the 
plaintiff. 

BerscheU (E. Clarke with him) for the defendant. 

The CoiTBT (Lush, J., and Manistt, J.) gave judg- 
ment for the plaintiff J holding that the earlier part of 
section 67 did not deal at all with the expenses of 
prisoners before their reception into prison ; and that it 
was only the expenses after their reception — hitherto 
payable by the prison authority — which were transferred 
to the Secretary of State, and not those charged upon 
the overseers of Middlesex and the treasurers of other 
counties by 11 & 12 Vict. c. 42. This construction in- 
volved the total disregard of the proviso to section 67, to 
which the Court said they could give no meaning. 

Queefris Bench Division. 1 
{Magistrate^ Case.) l-RxGXNA v. Tbuelove. 
Feb. 21. J 

Obscene Books—Order for Destruction—Death of Com- 
plainant before Order— Lapse of Proceedings— 20 4* 21 
Vict. c. 83. 

This was an appeal to the Middlesex Sessions against 
an order made by a metropolitan police ma^trate, under 
Lord Campbell's Act (20 & 21 Vict. c. 83), for the de- 
struction of certain books found on the premises of 
Truelove (the appellant). 

At the hearing of the appeal it was proved that the 
complainant had died after the summons was issued, but 
before the order in question was made by the magistrate. 
It was, therefore, contended that the proceedings against 
Truelove lapsed, as there was then no peison in the posi- 
tion of prosecutor. 

The questions reserved by the sessions were (1) whether 
the proceedings against the appellant lapsed upon the 
death of the complainant ; (2) whether, if they did so 
kpse, the fact that the objection was not included in the 
ap{>eilant's grounds of appeal precluded the sessions from 
giving effect to the objection. 

Mead for the prosecution. /<^ t 

ffunter and J. M. Davidson for Truelol€)QlC 
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The CouBT (Lush, J., and Mawistt, J.)^ held that, 
inasmuch as the proceedings were ^ua«»-€riminal in their 
nature, the death of the complainant created no lapse in 
them ; but that it was the duty of the maj;istrate,haTiiu^ 
once issued his summons on tne information, to proceed. 

Order confirmed. 

Quern's Bench IHvisianAOBASJLkS v* Thb Midlaitd 
Feb. 23. J Railway Ooxpany. 

Fractice^Costs on higher Scale — Rides of the Supreme 

Court {Costs), Order VL, Ride 2 — Special Inr 

junction. 

The plaintiff, an owner of land adjoining a railway in 
course of construction, sued the defendants for damages 
caused to his land by the contractors haying, for con- 
yenience of access irom the high road to the railway, 
trespa^ed uj^on it, and wrongfully used an occupation 
road across it. He also claimed, by his writ, an in- 
junction against the repetition of the trespasses. The 
defendants paid 10/. into Court in satisfaction of the 
trespass, but this was not accepted. Issue haying been 
joined, the defendants successfully resisted an applica- 
tion requiring them to take short notice of trial, and 
so the plaintiff was unable to try before the long 
yacation. 

The acts of trespass still continuing, the plidntiff 
applied for an injunction, which was granted oy the 
yacation judge. At the beginning of thei Miohaelmas 
sittings, the defendants made apj^cation to stay pro- 
ceedings on their payment of a further 20/. into Court. 
Th3B was not opposed, and the plaintiff took out the 
30/. in satisfaction for the damage done to his land ; 
that being, indeed, the amount claimed in the statement 
of claim. Thereupon, the plaintiff desired to be allowed 
to tax his costs, upon the Wher scale, under Order YI., 
Rule 2, of the Rules of the Supreme Court (Costs) ; but 
the master, and on appeal from him, Field, J., refused 
to allow him to do so. 

From such refusal plaintiff now appealed to the 
Court. 

A. Wills and R. S. Wright for the plaintiff. 

W. £, Harrison and H, Sutton, for the defendants, 
were not called on. 

The CouBT TLusH, J., and Manibtt, J.) dismissed 
the appeal ; holding that the test to be applied under 
Order Vl., Rule 2, of the Rules of the Supreme Court 
(Costs), was, whether the injunction was the principal 
relief sought by the action. That here the nature of the 
trespass showed that it was not committed in the asser- 
tion of a right, nor intended to be permanent; it was of 
a kind which could be easily compensated for by 
damages; and the action was, thereiore, not brought 
within the rule. 



o«**„». Ti^^k TUni^iiWL 1 The National Mbbcaihile 
Queens B^h^vmon. I ^^^ (Ldoxbd) v Hamp- 

J SON. 

BUI of Sale-^Grantor and Qrantee^Sale by Or ant or of 
Goods — Trooer, 

This was a demurrer to a statement of defence. 

The action was brought by the plaintiff, as holders 
of a bill of sale (comprising, among other things, all the 
growing crops, and all the jppoods, chattels, and effects 
which there were, or thereafter should be, on or about a 
certain fium and premises) against ti^e defendant, a com 



merchant, for wrongfully conyertang to his own use a 
quantity of wheat comprised in the bill of sale. 

The statement of defence alleged that, eyen if the 
goods sold were the plaintifb* property, the plaintiffs, by 
suffering the grantor to haye possession theroof, enabled 
him to hold himself forth as the owner, and that the 
ptntor sold the same to the defendant who bought them 
m the ordinary couroe of his business, and without 
notice that they did not belong to the grantor ; that the 
said grantor wsa suffered by the plaintiflfe to carry on 
his business as a farmer and dealer in grain at the time 
of the sale ; and that it was the ordinary course of the 
grantor in such business to make such sale. 

The plaintiff demurred. 

Lyon, for the plaintiff, supported the demurrer, and 
contended that the grantor had no power to part with 
the property in question; and that the plaintiffs, as 
holders of the bill of sale, were under no duty to give 
notice to the defendant that the said goods were tha 
property of the plaintiffs. 

R, T. Reid, for the defendant, was not called upon to 
argue. 

The CouKT (Lush, J., and Mantstt, J.) oyerruled 
the demurrer on tiiie ground that the grantor was not 
prevented by the bill of sale from carrying on his trado 
and seUing goods in the ordinary course of business. 

Demurrer overruled. 




COURT OF BANKRUPTCY. 
Re Williams. Ex parte Jonss. 

Liquidatum Petition^FUed after Office Hours— Notice 
of Act of Bankruptcy — Execution Creditor, 

This was an appeal from the Bangor County Court. 

About 2.30 P.M. on May 23, two sheriff's baiuffs came to 
the place of business of the debtor, a builder, to make a 
seizure under a fi. fa. for less than 50/. The debtor, 
under a promise to pay, induced the bailiffs to withdraw 
to a nei^bouring public house; but, not being able to 
obtain the money, he at once filed a liquidation petition. 
The netition was filed shortly after 4 o'clock, after the 
regular office hours. The debtor then returned and 
gave the bailiffs notice of the petition. The baili£b, the 
same evening, went to the debtor's place of business and 
took possession. 

The trustee claimed the proceeds of the execution ; but 
the County Court judge said (1) that there had been a 
seizure at 2.30, before the petition was filed, and no 
abandonment ; and (2) that he had conferred with some 
of his brother judges, and had agreed with them that 
any documents filed after 4 P.1C. should be taken as filed 
next day ; and that, therefore, in any case the second 
seizure (which was admitted to have heea complete) had 
been made before the filing of the petition. 

The trustee appealed. 

Mr. Tate Lee vat the appellant. 

Mr. Bighorn for the respondent. 

The Ciiijur Judgb held (1) that as a question of &ct 
there had been no seizure at 2.30; and (2) that the &ct 
that the petition was filed after office hours oould not 
postpone Its operation to the ensuing day ; and that the 
seizure in the evening having been made with notice of 
the filing of the petition was, therefore, bad against the 
trustee ; and allowed the appeal, without coitsOQ IC 
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COURT OP APPEAL. 



Re Thb Norwich Pbovidbht Lr- 

BITSANCE SodETT. BaTH'sOaSX. 



Cowt of Appeal. 
JXBSBC, M.R. 
JAMSBy L.J. 

ConoiTy L.J. 
Feb. 18. 

Fire and IMe Jfutirofuw Society — DUtinct Departments 
— Poet J^e Memher-^OnUributory — Companiee Ati, 
1662,«.88,ni6«.d. 

Appeal from the deciBion of Bacons Y.O.i reported 48 
Law J. Rep. Chanc. 411. 

The company carried on fire and life insurance, under 
distinct departments, witli distinct shares for each class 
of business. 

In the winding up of the company, Bath, a fire 
shareholder, was placed on the list ot contributories as a 
past member. 

All the existing fire sbareholders were exhausted ; 
but there were stifi existing solvent life shareholders. 

The ^ce-Ohancellor held that Bath, as a past fire 
shareholder, was bound to pay calls made by the liquid- 
ator for the purpose of paymg the liabilitieB of the fire 
department 

Mesketh, a shareholder in the same class as Bath, 

^ H. Jackeon and Mr. Romer tot the appellant. 
Mr. Hemming and Mr. Brett for the liquidator. 
TOL. XT* 



Their Lobdihips held (revening the dedsion of the 
Vioe-Ohancellor) that, until the existing solvent life 
shareholders were exhausted, no call could be made on 
past fire members. 



Re Shand & Co. Ex parte Cobbitt. 



Court of Appeal. 

Jkiaa, L. J. 

Bbett, L.J. 

OoTTOir, L. J. 

Feb. 19. 

Bankrupt Firm — Lease — Disclaimer by Trustee — 
Proof by Lessor against separate Estates — The Bank- 
ruptcy Act, 1869, ss. 23, 37. 

In this case the lease of the partnership premises was 
vested in the four partners, who entered into the usual 
joint and several covenants of lessees. 

One partner died, and the three remuning partners 
carried on the business and subsequently became bank- 
rupt. The same person was appointed trustee of the 
joint estate of the firm and of the separate estates of the 
partners. 

The trustee having disclaimed the lease, the lessor 
claimed to prove for loss of rent and dilapidations against 
the joint and separate estates. 

Mr. Registrar Pepys, acting as Cnnsr Judge, held 
that the lessor had no right of proof against the separate 
estates, but was entitled to prove against the joint estate. 

The lessor appealed. 
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Mr, H, A. Qiffard (Mr, HiggwB with him) for 
the appellant. 

Mr. J, Feanon and Mr. FirUay Knight for the trustee. 

Their Lobdshifs held that the lessor had no right of 
poroof against the joint estate under section 87 of the 
Bankruptcy Act, 1869 ; but had, under section 2S, a 
li^ht of proof agednst the separate estates of the partners. 



Be HooPEB. Ex parte Banco db 

POBTUQAL. 



Court of Appe€d, 

JAMEBf tiJ, 

Bbbit, L. J. 

OOTTOK, L.J. 

Feb. 23. 

Sankriij^cy — Pending Appeal to Souse of Lords — Ap- 
plication to Court of Appeal to rehear their Decidon — 
Juriediction^The Bankruptcy Act, 1869, «. 71— The 
Judicature Act. 1873, 88. 4, 10— The Judicature Act, 
1876, 8. 9. 

In this case the Banco de Portugal had appealed, to 
the House of Lords, from the decision of the Court of 
Appeal in Baiikruptcy. See In re Hooper, ex parte 
Banco de Portugal, 48 Law J. Rep. Bankr. 73. 

Mr. Cookson and Mr. S. Wbolf, for the appellants, 
now applied, bj special leave, to the Court to rehear, 
pro formd, their decision, in order that a document, 
most material to their case, might be recited in the 
order under appeal ; and submitted that the Court, as a 
Court of Bankruptcy, had jurisdiction, under section 71 
of the Bankruptcy Act^ 1869, to do so. 

Mr. Be Oex and Mr. M^CoU, contrd, were not 
heard. 

^ Their LoBDSHiPff held that, assuming they had juris- 
diction to rehear their orders for the purpose of correct- 
ing accidental slips and omissions ; and assuming also 
that they had power to rehear under section 71 of the 
Bankruptcy Act, 1869, upon fresh evidence (but upon 
this they declined to give any opinion) ; they would not 
rehear an order for the purpose of introducing into it, 
as part of the evidence before them, that which was not 
before them; and which, as it appeared, might have 
been tendered in evidence before them. 



Court of Appeal. 
Jbbsel, M.R. 

James, L.J. VThe Alota. 
CoTTOir, L. J. 
Feb. 18, 25. 

Procedure — Action ' in rem *— ^Breach of Charter-party — 
Jurisdiction of County Court — The County Courts 
Admiralty Jurisdiction Act, 1869, s. 2. 

Appeal from the decision of the Exchequer Divisional 
Court (affirming the decision of the Coun^ Court) that 
the County Court, under section 2 of the County Courts 
Admiralty Jurisdiction Act, 1869, had only jurisdiction 
to try and determine causes which were within the 
original jurisdiction of the Adnuralty Court ; and, there- 
fore, %kd no jurisdiction to try an action in rem for 
breach of a cliarter-party. 

Mr, Cohen and Mr. Aspinall, for the appellants, re- 
lied on The Cargo ex Argos, 42 Law J. Kep. Adm. 1 ; 
L. R, 6 P.C. 134. 

Mr, Herschell and Mr, Wood HiU, contrd^, relied on 
Simpson v. Blues, 41 Law J. Rep. C.P. 121 ; L. R. 7 
C.P. 290; Owmested v. Price, 44 Law J. Rep. Ezch. 
44^L.R.10,Ezch.66. 



Their Lobdshifs, following The Cargo ex Arfos 
{supra), held that the County Court had jurisdiction 
under section 2 of the Act to try and determine actions 
tn rem for breach of charter-party, notwithstanding that 
the Admiralty had not original jurisdiction in such 
matters. 



Court of Appeal. 
Jbssbl, M.R. 

Jaxbs, L.J. }^DiOE8 V. Bbooes. 
CoTTOir, L.J. 
Feb. 25. 

Rules of Court, lS75^0rder LVIIL, Rule 5 — Fresh 
Evidence on Appeal—^ Vivd voce ' Evidence, 

This was an application, by motion by the^ plaintiff, 
for leave to adduce fresh evidence on the hearing of the 
appeal by subpoenaing vritnesses. 

The plaintiff gave special notice of motion to the 
defendant. 

Mr. Whitehome and Mr. Oswald for .the plaintiff. 

Mr. Ingham, for the respondent, objected that a special 
notice of motion was improper ; that, according to 
ffastie V. Sastie, 45 Law J. Rep. Chanc.288 ; s.c. L. R. 
1 Chanc. Div. 662, the proper course was to give notice 
to the other side that, on the hearing of the^ appeal, he 
would apply for leave to produce the new evidence. 

Their Lobdsbjps gave the leave asked for by the 
plaintiff; and held that the rule laid down in Ha^ie r. 
Mastie applied to cases where the new evidence vras 
affidavit or documentary evidence, and not to cases 
where, as here, such new evidence was to be ^yen vivd 
vac6 by persons subpoenaed, in which case a special appli- 
cation for leave, by motion, was necessary. 



HmcHOUTFE V. Babwiok. 



Court of Appeal. 

Bbamwell, L.J. 

Baggallat, L.J. 

Thesigeb, L. J. 

Feb. 26. 

Sale of Sorses— Conditions of Sale^Warranty— Con- 
dition that Horses sold shall be returned within a given 
Time, if unsound — Construction of—Breach of W(lr- 
ranty — Purchaset^s Remedy. 

Appeal from an order of Pollock, B., overruling a de- 
murrer to a statement of defence. 

In answer to a statement of claim for damages for the 
defendant's breach of a warranty that a horse sold by 
him to the plaintiff was a good worker, the statement of 
defence alleged that the horse was sold by the defendant 
to the plaintiff as being the highest bidder for it at a 
public auction, subject to conditions of sale, containing 
the following condition: 'Horses warranted quiet in 
harness, or quiet to ride, or good workers . . . not 
answering such warranty, must be returned before five 
p'clock on the day after tne sale ; shall then be tried by a 
competent nerson to be apnointed by the proprietor of 
this establisnment, and the aecision of such person shall 
be final ; the expenses of time — viz. 10s. — ^shall be paid 
bv the party in error. Horses returned not answering 
the warranty, will be charged for at the rate of 6 per 
cent, upon the sum realised at sale ; ' that, even if the 
horse was warranted at the sale to be a good worker 
(which the defendant denied), the plaintiff did not return 
the horse before five o'clock on the day after the sale, in 
compliance with the condition. 
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The plaintiff demurred to this defence, on the ground 
that the condition only related to the return of the horse, 
and did not dehar the purchaaer from claiming damages 
Ibr any breach of warranty. 

Mr, Digby Stymtmr ana Mr. Brag for the plaintiff. 

Mr. (^arle$ and Mr. C, HaU for the defendant. 

Their LoBiwaiPfl affirmed the decision of Pollock, B., 
and held the demurrer had ; being of opinion that, in the 
aboenoe of fraud, the puichaser's only remedy for breach 
of warranty was that given by the condition ; and, there- 
fore, that he could not maintain the action. 



Wagstapf Am) Othbbs 
Akdsbson and Othbbs. 



Omrt of Appeal, 

Bbaicwell, L.J. 

BAeeAUAT, L. J. 

TEnsiemL, L.J. 
Feb. 27,28. Miurchl. 
Sh^ppmg — Charter-party — Matter token not Agent of 
Charterer. 

Appeal from the Oommon Pleas Divinon (reported 48 
Law J. Rep. OP. 760). 

The defendants chartered a ship ; and shortly after, by 
an agreement *in which Hiey described themselres as 
aotinff for the owners of the ship, agreed to receiye on 
board a cargo. The cargo was shipped, and the master 
signed Inlls of lading. The ship met with bad weather, 
pat into port, and was condenmed. The master, with- 
out oonunnnicatuig with the plaintiffs, sold the cargo. 

In an action against the defendants for the value of 
the cargo, the jury found that the sale was unjustifiable ; 
but BsNicAir, J., holding that th^ master was not acting 
as the servant of the defendants, gave judgment for the 
defendants. 

The plaintiffs appealed. 

Mr. W. WmatM and Mr. A. L. Smith for the 
plaintiffs. 

Mr. Butt, Mr, Brett, and Mr. Mathen, for the de- 
fendants, were stopped by the Oourt. 

Their LoBnsHiPB affirmed the judgment of the Oom- 
mon Pleas Division. 



The Pbibon OoioassioKXBs 
V. Thb Oobpobation of 

LrVISBFOOL. 



Oourt of Appeal. 

LOBB OOLBBIDOB, O.J. 

BBAinnELL, L. J. 

TEXBieiBy L. J, 

March 2. 

Beformaton/ Schoolt Act, 1866 (29 ^ 30 Vict. e. 117)^ 
s. 23— iV«on Act, 1877 (40 ^ 41 Vict. e. 21), ss. 
4, 67 — Expenses incurred in Maintenance of Prisoners 
— iVMon Authorities — IdabiUty to provide Vlothinyfor 
Prisoner sent to a Beformatory. 

This was an appeal from the judgment (reported 
48 Law J. Rep. Q.B. 436) of the Queen's Bench 
IXvision, on a special case. 

By the Prison Act, 1865 (28 & 29 Vict. c. 126), s. 6, 
the council of a borough is made the * prison authority ' 
fer a borough prison. 

By the Rsfonnatory Schools Act, 1866, s. 14, certain 
offenders under the age of sixteen, sentenced by a magis- 
trate for a term of ten da^s* imprisonment, or longer, 
may also be sent, at the expiration of the imprisonment, 
to a certifled reformatory school for not less than two, 
tad not more than five, yean. By section 23, the 
» of providiB^ proper dothinff , reouisite for the 
r'aadmiinon mto the school, wall oe defrayed by 



the ]^rison authority within whose district he has last 
been imprisoned. 

By the Prison Act, 1877, all prisons are vested in a 
Secretary of State, and the ffeneral regulation thereof 
in prison commisdoners. By section 4, all expenses 
incurred in the ' maintenance ' of prisoners shall be de- 
frayed out of moneys provided bv Parliament ; and, by 
section 67, 'maintenance' includes all such necessary 
expenses incurred in respect of a prisoner for clothing, 
safe conduct, and removal from one place to another, 
from the period of his committal to prison until his dis- 
charge or death, as would, if the Act had not passed, 
be payable by a prison autiioritv. 

The corporation of Liverpool were the prison autho- 
rity of tiie borouffh prison of Liverpool until the passing 
of the Act of 1877; and the special case ndsed the 
question whether, in the case of an offender imprisoned 
in the borough prison, and sent to a reformatory school 
after the passing of the Act, the corporation were liable 
to pay to the prison commissioners the expense of 
supplying requisite clothing for his admission to the 
reiormatory sdiooL 

The Queen's Bench Division gave judgment for the 
defendants. 

The Attomey-Oeneral and Mr. A. L. Smith appeared 
for the plaintiffs. 

Mr. MerseheU and 3fr. B. S. Wright for the de- 
fendants. 

Their Lobdshifs affirmed the decinon of the Queen's 
Bench Division ; holding that the expense of supplying 
the clothinff was an expense incurred for the 'main- 
tenance ' of a prisoner, and, also, an * expense of re- 
moval/ for whicn the prison commissioners were liable 
under the Prison Act, 1877. 



HIGH OOUBT OF JUSTIOB. 



iRaeiKA V. Obaxp* 



C^monOaseBeserved.] 
Feb. 28. J 

Coram Lobd Oolbridox, 0. J., DxmcAir, J., Pollock, J*, 
Fold, J., and Stxphxet, J. 

Abortion — Attempt to procure — Noxious Thing — 
24 * 26 Vict, c, 100, s, 68. 

Oase reserved by Dbnicah, J., at the Maidstone 
Winter Assizes. 

The prisoner was tried on an indictment, which al- 
leged that he did unlawfully cause to be taken by one 
Wax Yerrall, a certain noxious thinff — to wit, half an 
ounce of oil of juniper — with intent feloniously to pro- 
cure the miscarriage of the said Ellen YerralL It waft 
proved that l^e prisoner did, with intent to procure 
the miscarriage of Verrall, give her an ounce bottle full 
of oil of juniper, and tell her that she must take it, half 
of it at a time, in two doses. She, accordingly,^ took 
half the contents of the bottie, which caused violent 
sickness. 

There was evidence that the bottie given b^ the pri- 
soner contained 600 to 600 drojps of oil of juniper ^ that 
oil of jumper in small quantities of from 6 to 20 drops 
is commonly used without any bad efiect as a diuretic, 
but that ta&en in a dose of half an ounce it acts as a 
powerful stimulant and irritant, and produces violent 
purnng and vomiting, which would have a tendency to 
produce miscarriage by reason of the shock to the system 
and the straining of the parts consequent upon the purg- 
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ing or vomiting ; and that a dose of half an ounce of oil 
of jumper would be a very dangerous dose to adnoiinister 
to a pregnant woman^ and that such danger would con- 
sist in the high probability of its causing miscarriage. 

The question reserved for the opinion of the Court 
was whether there was evidence that the half ounce of 
oil of juniper taken by Ellen Verrall was a noxious 
thing within the meaning of section 58 of 24 & 25 Vict, 
c. 100. 

D. Evng9ford for the prisoner. 

A. B. Kelly for the prosecution. 

KvLD, that there was evidence that the half ounce of 
oil of juniper was a noxious thing within the meaning of 
the section, and that anything which was harmful as 
administered was a noxious thing within the meaning of 
the Act. 

Conviction affirmed. 

Chancery Divinon, 1 
Jebssl, M.R. \ Matob of London o. Rigos. 
Feb. 2a J 
Easement— Way of NeceagUy— Extent of Reservation, 

In this case a question was argued whether a way of 
necessity entitled toe grantor of the land over which the 
way was required to a right of way necessary only for 
the purposes for which the land was used at the time of 
the grant, or to a general right of way. 

• Mr. ChiUy, Mr. Daoey, Mr. W. JR. Fisker^ and Mr. 
H. A. Oiffard for the parties. 

The Mastbb of ihb Rolls said there was no autho- 
rity on the point ; and held, on principle, that the way 
of necessity presumed to be reserved to the grantor of 
land was only such a right of way as was necessary, 
having regard to the mode in which the land was used 
at the time of the grant by him. 



- } 



RiGBT V. OONNOL. 



Chancery Division, 

Jbbbxl, M.R, 

Feb. 24. 

Trades Union Act, 1871, s. 4—Constrtfction^Eiffht of 
Member to sue. 

In this case, a member of a trade union, on expulsion 
for breach of its rules, claimed a declaration that he was 
entitled to participate in the benefits of the union, and 
an injunction to restrain the committee of the union 
from excluding him. A preliminary objection was taken 
that l^e Oourt could not entertain the action. 

Mr. Ince and ilfr. J. T. Edwards for the plaintiff. 

Mr. Chitty and Mr. C. Crompton for the defendants. 

The Master of the Rolls was of opinion that 
section 4 of the Trades Union Act, 1871, did not give 
the plaintiff a right to sue in respect of any application 
of tne funds of the union for nis benefit ; and that, 
independently of the Act, the union was an illegal 
society ; and that the Oourt would not assist the plaintiff 
in enibrcing the illegal contract contained in its rules. 
He, therefore, dismissed the action, with costs. 

Chancery Division. 1 
Jessel, M.R. > Matthews v. Whittle. 
March 1. J 

Married Women^s Property Acts — Action for Wife^s 
Dtht contracted before Marriage — Recnpt of Assets by 
Huiband. 

Demurrer. 

The statement of claim alleged that the plaintiff lent 



to the defendant, EstherWhittle — then Dearie, spinster — 
a sum of 100/., repayable on demand, with interest. 
Esther Dearie, in 1877, married the defendant, A. B. 
Whittle. The claim stated that the debt remained un* 
paid notwithstanding repeated applications for payment^ 
and asked that the ckftodants might be ordered to repay 
the same, and for ancillary relief. The defendant, A. B. 
Whittle, demurred, on the ground that the daim did 
not allege that he had received any of his wife*s property 
on marriage. 

Mr, J. Beaumont for the demurrer. 

Mr. Stirling for the plaintiff. 

The Master of the Rolls held that such an allega- 
tion was unnecessary ; and overruled the demurrer. 



Division.'X ,_ 

s,v.o. y"" 

.26. J 



re The Diamond Fuel Cox- 
PANr. Ex parte Mitcalfb. 



Chancery Division. 1 
Malins, 
Feb. 

Winding up — Shareholder — Director-^Writ of Attach' 
ment-^Debtors Act, 1869 (32 ^ 33 Vict. c. 62, s. 4J— 
Debtors Act, 1878 (41 i^ 42 Vi^. c. 64, s. 1). 

This company was formed in January, 1873 ; and tha- 
articles of association provided that the company should 
adopt an agreement dated November 15, 1872, whereby 
Barker and Clare agreed to sell certain patents and pro- 
perty to the company for 16,000^ in cash, and the allot- 
ment to them of 8,200 fuUy^ paid up shams in the- 
company ; and the articles nominated five persons as the 
£rBt directors of the company (in addition to Barker 
and Glare), one of whom was Mitcalfe, who had signed 
the memorandum of association for 200 shares. He 
continued to be a director of the company till the wind* 
ing-up order was made in February, 1879. The 
16,000/. was paid to Barker and Glare, and the 8,200 
shares were allotted, 4,100 to Barker, and 4,100 to Glare. 
In March, 1873, Barker transferred 170 of his shares, and 
Clare transferred 940 of his shares, to Mitcalfe— in each 
case for a nominal consideration. The whole of the 
shares, 1,110 in number, were re^tered in Mitcalfe's 
name, but he never paid anything m respect of them to 
the company. At the date of the vnnaing up, 866 of 
the shares remained registered in his name ; the remain* 
ing 266 he had transferred, some for value, and the rest 
for a nominal consideration. The liquidator took out 
two summonses— one relating to the 866 shares, and the 
other to the 266 shares— aslung that Mitcalfe might be 
ordered to pay the full nominal value of all the shares ; 
and in July, 1879, Mr. Justice Fry held that he was 
liable to pay the full nominal value ; and that decision 
was affirmed by the Court of Appeal in November of the 
same year (L. R. 13 Ghauc. Div. 169). 

Mitcalfe not having paid the money (6,660/.), which he 
had been ordered to pay, this was a motion on the part 
of the official li<][uidator, that, for default of judgment, be 
might be committed to priton, unless he paid the money 
due from him. 

Mr. Olasse and Mr. Seward Brice, in support of the 
motion, asked that Mitcalfe might be ordered to attend 
for cross-examination. 

Mr. Higgins and Mr. Everitt, for Mitcalfe, took the 
preliminary objection that he could not be committed 
for non-payment of the monejTyOn the ground that the 
money was not in his possession or under his oontrd^ 
within the meaning of the Debtors Acts, 1869 and 1878. 

Malxxtb, Y.C, decided that^ under the circumBtancea 
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of the casei Bfitealfe did not stand towflrds the company 
in a fiduciary character, and that he had been orcfered 
to pay the mone^ simply as a shareholder, and that the 
money was not m his possession or under his control 
within the meaning of toe Act. 



^^*bSL V^O*^'! EOOLWIASTIOAL OoxxissioirBBs 
Feb! 26/ J v.Kao. 

Ancient Lighti-^Tlamtigfji Site vacant^Interloeutory 
Injunction, 

This was a motion for an injunction to restrain the 
defendant, until the trial, from erecting opposite to the 
site of the late church of St. IHonis BacTcchurch any 
buildings obstructintr the light which would come to the 
windows of the buildings to be placed upon that site, so 
&r as such windows comprised ancient lights enjoyed 
with, the building formerly thereon. 

The church h^l been demoli^ed, and the new build- 
ings upon its site were not yet erected. A record had, 
however, been preserved of tbo position of the lights of 
the church. 

Mr, Graham Hatiing$ and Mr, Borrett for the 
plaintifb. 

Mr, Wm, Peanon and Mr. Solomon for the' de- 
fendant. 

Hall, V.O., said that the application was a novel 
one ; but, it being impossible to ascertain that there 
would be in the plaintiffs' new buildings any ancient 
light, it could not be acceded to. 

Motion rrfuMd) eotUto be coUs in 
the action. 



Chancery Dioision. 1 In rs Tsabb Mabkb REGiSTRATioir 

Hall, y.C. > Acts. Jn r« Dugbale anc Bbo- 

Feb. 28. J THEBs' AppLiCAHoir. 

Trade Marks Jteaietratian Acte^CMton Marks—Die- 
tinetivene$8^Written Characters— Qmmittee of JSx" 
perts. 

The applicants moved for a direction to the registrar 
to proceed with their application for registration of two 
marks for cotton goods in class 24, notwithstanding that 
the committee or experts had placed the marks in class 
2. The marks were (1) a bird (called a Ohinese 
phoBuix^ sitting on a boufrh, with Ohinese writing un- 
deroeath ; (2) a demi-griifin, with wings erect, and a 
cross moline on the breast. The committee rejected the 
marks, on the ground that they were not distinctive, 
many applications being before them for marks in their 
opinion similar. Since the decision of the committee 
four applications for devices resembling (1), but without 
the writing, had been withdrawn, and the applicants now 
gave evidence of long and exclusive user of both marks. 

Mr, Haetings and Mr, E, S, Ford £Dr the applicants. 

Mr, BMy for the registrar. 

Hall, V.O., made an order in terms of the applica- 
tion. He considered the writing an important matter 
with reeard to the first mark; and hdd generally that 
it was the duty of the Court to form its own opimon as 
to the correctness of the conclusion come to by the 
committee; and, upon the facts before it, as to the fit- 
ness of the marks for regbtmtioD. { 



QuMn's Bench I)iiMm,\Tm National MbboIhtili 
Feb. 34. J Bahx v. Johk Hahpsoit. 

JBiU of Sale — Trader — Orantor and Orantee — Implied 
License to carry on Business — * Bonajide ' Purchase of 
Goods comprised in BUI of Sale — Growing Crops, 
This was a demuner to a statement of defence. 
The statement of daim alleged that the plaintifis were 
the holders of a lull of side dated January 13, 1879, and 
duly registered, comprising, amongst other things, all 
the growing crops, and all Sie goods, chattels, and efiects 
which then were, or thought should be, on or about the 
fieurm lands and premises of one Samuel Seaman ; and 
that the defendant, a com merchant, on or about Octo- 
ber 2, 1879, wrongfully converted to his own use and 
deprived the plaintiffs of the use and possession of a quan- 
tity — namely, twelve quarters, or thereabouts— of wneat, 
comprised in the said bill of sale. Paragraph 4 of the 
defendant's statement of defence was as foLows : — 

* 4. If the goods so sold were the plaintiffs* property, 
the defendant says that the plaintiffs suffered Seaman to 
have possession thereof, and enabled him to hold himself 
forth as having not only the possession but the property 
in the same ; and that he sola the same to the deifendant, 
who bought them in the ordinary course of his business, 
and without any notice that they did not belong to the 
said Seaman. "The said Seaman was suffered bv the 
plaintiffs to cany on his business as a farmer and dealer 
in grain at the time of the sale, and it was the ordinary 
course of the said Seaman in such business to make such 
sales.' 

The plaintiffs demurred to paragraph 4 of the state- 
ment of defence ; and 

Lyon^ for the plaintiffs, appeared in support of the 
demurrer. The goods sold were comprised m the bill of 
sale, of which the j^aintiffs were the holders ; the grantor 
therefore had no power to sell them to the defendant. 
The plaintifis had no right to prevent the grantor firom. 
carrying on his business, and were under no duty to give 
notice that the goods were the property of the plidntiffii. 
He cited Oorkran v. Bwnan, 40 L. T. (ir.8.) 744. 

JR. T, Rddf for the defendant, was not called upon to 
argue. 

The OoiTBi (Lush, J., and Manistt, J.) : This de- 
murrer must be overruled. The bill of sale clearly did 
not disentitle the grantor to sell in the ordinary course 
of his business. There is an implied license to a trader 
who gives a biU of this kind to carry on his trade ; con-- 
sequently the plaintiffs have no locus standi. 

Judgment for the defendant, 

MlDDLBIOir AND OtHBBS (Pb- 
TITIOREBS) V, SdCFSON (KB- 

spondent). 

Munic^Mil Election — Qualification of Candidate — Con" 
clusiveness of Register, 

Oase reserved by commissioner under the Corrupt 
Practices (Municipal Elections) Act, 1872. 

On the trial of an election petition, for the purpose of 
ascertaining whether the respondent had been duly 
elected a town councillor for tne West Derby ward, in 
the borough of Liverpool, holden on November 1, 1879, 
it was proved that the respondent was on that date en- 
rolled on the burgess list for ^ the said borough, in 
respect of a dwelling-house in the said ward ; but that 
he nad never occupied the said house, as required by 
the Act of Parliament in that behalf, and was therefore 
not duly qualified to be on the burgess list 
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The question of law reserred for the Court was, 
whether the burgess list and roll were concludye. 

OuUv (Edward Pollock with him), for the respondent, 
contended that the Municipal Elections Act (6 & 6 
Wm. IV. c. 76, 8. 2&), by which no person should be 
qualified to be electee a councillor unless entitled to be 
on the burgess list of the borough, under which it had 
been held that a person qualified to be on the burgess 
roll, though not on, was ' entitled to be on the list ' 
within the meaning of the section {Regina y. Dixon, 
19 Law J. Rep. Q.B. 363), \vas now superseded by 38 
& 89 "Vict. c. 40, 8. 1, subs. 2, by which * eyery person 
nominated shall be enrolled on the burgess roll of the 
borouj^h.' And that the effect of the later statute was 
that, m the present case, the burgess list was conclusiye 
of the qualifacation of the respondent. 
^ ChanneU {W, B. Kennedy with him) for the peti- 
tioners. 

The GoDBT (LosD Coleridgb, O.J., Grovb, J., and 
LnfPLET, J.) held that the later statute was not incon- 
sistent with the earlier ; and that the effect of the two 
statutes was that the candidate must be on the list as 
well as qualified to be on the list ; and that, therefore, 
the list was not concltmye. 

Jtidgmentfor the petitianert. 

Common Pleas Divi8ion.\'Nvwiux[ v. The Souxh- 
Feb. 20. J Eastbeot Railway OoMPANT. 

Practice — Reference to Court by a Judge at Chambere — 
Lt^^eed Motion, 
In this case, the yerdict being only for 16/., the 
master refused to tax the plaintiff^s costs. The plaintiff, 
contending that the action was one in tort and not con- 
tract, applied by summons to Fibld, J., at chambers, for 
an Older to direct the master to tax the plaintiff's costs ; 
and, on the hearing of such summons, that learned judge, 
•n July 4 last, referred the matter to this Court. 
Nothing farther was done until January of this year, 
when notice of motion to this Oourt was giyen to the 
defendant. By consent the motion stood oyer from 
January until the first sitting of the Oourt after the 



Finlaynow moyed accordingly for an order for the 
master to tax the costs. 

WfUis objected that the motion was too late. . 

FmUty contended that there was no rule as to time 
in a case like this ; and that, if this motion was not now 
heard, a fresh summons to tax would haye to be taken 
out, and to be again heard and referred by the judge to 
the Oourt. 

The OoiTRT (LoBD Ooleridge and Lindlet, J.) held 
that it must be treated as a lapsed motion \ and that 
the plaintiff must, therefore, begin again. 

WiUie then applied for the defendants' costs of appear- 
ing in pursuance of the notice of motion. 

The Oourt refused, as the motion was a lapsed one. 

No order. 



Common Pleas Division. 1 Benrvit v. Lobd Bubt Ain> 
Feb. 23. J OiHEBS. 

Practice — Staying several Actions on the Application of 
the Plaintiff until one had been tried as a Test 
Action, 

This was one of thirty-eight actions brought against 
the same defendants, who were directors of the Oolonial 
Gbnist OorporatibQa Oompany, by yarioos plaintifis, who 



were persons ^o had deposited moneys with the com* 
pany for inyestment ; and the plaintifi's alleged in these 
actions that the defendants had afterwards reoeiyed tha 
moneys from these inyeetments^ and had applied them to 
their own use, instead of applying them according to tlie 
articles of association. 

The plaintiff, wishing that one action shoidd be first 
tried as a test action, got an order from Field, J., at 
chambers, staying all mrther proceedings in the jaesent 
and the other actions until one of them^— yiz. Mull v. 
Lord Bury and Others — had been tried. 

HerscheU and Reginald Brown, for the defendant 
Montgomery, and Lumley Smith, for the defendant Lord 
Bury, applied to set aside such order, as, the defendants 
being sued for a personal liability, and not in their dba- 
racter of directors, the eyidence in one action would be 
different from the eyidence in the otiiers, and the ques- 
tion in each would not necessarily be the same ; and the 
defendants objected to all the other actions against 
them being suspended thus indefinitely. 

Butt and J, U, Mathew appeared for the plaintiff, bat 
were not called on. 

The OouBT (Lobd OoLERiDeB, O.J., and LnrDunr, 
J.) held that the judge had the power to make such 
order ; and that it was rightly made. 

Order a^Umed, 



Common Pleas Division. \ Porter v. Drew and Air- 
Feb. 26. J other. 

Landlord and Tenant — Implied Covenant — Under Lessee^ 

Statement of claim, that the defendants leased to the 
plaintiff a messuage and nursery ground for a term of 
six and a quarter years lees the last three' days, by a 
deed containing a coyenant ' that the lessee will, at the 
expiration of tne said term, deliyer up to the lessors the 
said premises and all landlord's fixtures which may, at 
any time during the said term, be in or about the 
same.' 

That the plaintiff erected greenhouses and other 
trade fixtures upon the nurseiy grounds, relying on the 
said entrees proyision in the saia coyenant to deliyer up 
to the lessors all landlord's fixtures to the exclusion of 
trade fixtures, and upon the implied coyenant of the 
lessor that the plaintiff should be at liberty to remoye 
during the continuance of the said tenn the said fixtoies, 
and that they (the defendants) had not, at the time of 
the execution of the said lease, entered into coyenanta 
or done anything inconsistent with the right of the 
plaintiff to remoye trade fixtures annexed by him to 
the nursery ground during the said term. 

That the defendants were themselyee tenants of the 
said premises under a superior lease, which contained a 
coyenant by the lessees to deliyer up, at the expiration 
of the term, all hmdlord's fixtures and trade fixtures. 

That the plaintiff, shortiy before the expiration of 
his term, sold the said greenhouses ; but the reyersioner 
commenced an action against him and obtained a ]^er- 
petual injunction restraining the pluntiff from remoying 
the Bud trade fixtures, whereby, &c. 

Demurrer. 

Alfred WHls argued in support of the demurrer. 

JR. V. Williams, contrd, 

QRoyE, J., held that the implied coyenant, relied on 
by the plaintiff, did not arise from the express coyenant 
in the lease ; and allowed the demurrer. 

Judgment for the defendants. 
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J OlHEBS (ReSPONDSNIS). 



FarJiamwt — Omn/y Foiej — • AUeroiMn, of Parish 
Bcmndary — Borough Boundary wM^eded-^Diwded 
Parishes and Poor Law Amendment Act, 1876. 

Case stated by the reirjsing baiariBter for the borough 
of Horsham in aecordanoe with a role granted pursuant 
to 41 & 42 Vict. c. 26, s. 87. The anpellants claimed 
to TOte for the Parliamentary borough of Horsham in 
VBspect of property situated in a detached part of the 
puisfa of Sullington, called Broadbiidge Heath, which, 
though locally within the parish oi Horsham, was 
within the Parliament^ borough of New Shoreham, as 
defined by the Reform Act, 1832. Previous to the re- 
Tiaion of the Hsts, the Local Qovernment Board had in 

fursuance of the powers granted by the Divided 
Parishes and Poor Law Amendment Act, 1876 (39 & 40 
Vict. c. 61), ordered that Broadbridge Heath should 
cease to be part of the parish of Sullington, and should 
be amalgamated with the parish of Horsham. 

By section 1 of that Act, where any parish shall be 
divided so as to have its parts isolatea in some other 
parish, the Local Government Board may [after duly 
complying with the provisions of the Act] make an 
order either for constituting separate parishes out of the 
divided parish, or for amsdgamating some of the parts 
thereof with the parish in which the same may be locally 
included or annexed. 

By section 4 : Nothing herein contained shall alter 
the Doundaries of any municipal borough ; and for the 
purposes of the election of members of Parliament and 
of burgesses in municipal boroughs, of the jury lists, of 
the action of justices, and of the police and constables^ 
the parishes shall continue to be deemed unaltered 
until new lists are made and new constables are ap- 
pointed. 

New lists of voters had been duly made, and new 
constables had been duly appointed, for the parish of 
Horsham ; and the appellants, who had hitherto voted 
for tJie borough of New Shoreham, now claimed to vote 
instead for the borough of Horsham, on the ground that 
the property in respect of which they voted had ceased 
to be within the Parliamentary borough of New Shore- 
ham, and was now within the Parliamentary borough of 
Horsham. 

The revifling barrister disallowed the claim, and 
refused to grant a case. 

The appellants, being dissatisfied with the decision, 
obtained a rule nwi , under section 87 of 41 & 42 Vict. c. 
26, calling on the revising barrister to show cause why 
he should not state a case for the opinion of the Superior 
Court. 

This rule was on a future day made absolute. 

A, L, Smith for the appellants. 

Qoldie for the respondents. 

J, F. Clerk for the returning officer. 

The CoT7BT (Lord Ooleridgb, G. J., and Lindlbt, J.) 
held that the iHvided Parishes and Poor Law Amend- 
ment Act, 1876, did not apply to Parliamentary fran- 
chise ; and that the alteration of the boundaries of the 
parish of Horsham by the Local Qovernment Board did 
not interfere with the boundary of the Parliamentary 
borough of New Shoreham so as to transfer the votes of 
the appellants fiom one borough to the other. 

Decision afirmed. 



Common Pleas Divisim. ] Whitb (AppmLAirr) v. Fox 

{Magistrates' Case.) \ ASH Another (RBSPOin)- 
Feb. 27. J BNTS). 

Justices— Assault and Battery— -Summan/ Jurisdictum-^ 

Ouster of Jurisdiction--^ Mens rea '—24 8; 25 Vict, c. 

100, M. 42, 46. 

The respondents word sunimoned-b^ore the justices,, 
under 24 & 26 Vict. c. 100, s. 42, for unlawfully assault- 
ing the appellant. 

The appellant, who was a tenant farmer, was asked 
by the two respondents (who were the gamekeepers 
of the appellant's landlord) to give up his bag con- 
taining nets and rabbits, the appellant being found 
engaged in catching rabbits on the land he occrmied 
as tenant, and which the respondents insisted he had no 
right to do, as by the terms of his holding rabbit* were 
reserved to the landlord. The appellant refusing to 
deliver up his bag, the respondents attempted to seize it, 
and in the strug^e to do so knocked off the appellant's 
hat, and committed the assault complained of. The 
justices were of opinion that the respondents acted in 
the hmui fide belief that they had a right to do what 
they did, and that, therefore, the -[urisdiction of the 
justices was ousted ; and they accordingly dismissed the 
summons. 

The appellant appealed. 

Bompas for the appellant. 

Charles {Pitt Lewis with him) for the respondents. 

The OoTJBT (Lord Oolbridgb, 0. J., and Lindlbt, J.) 
held that the justices were wrong ; and that the juris- 
diction to decide the complaint under section 42 of 24 & 
25 Vict, c. 100, was only ousted by a question arising 
as to the title to land, which did not arise in this case. 
Case remitted to the justices. 



Common' Pleas ^'^.1 AbkwrightCAfpbllakt)!;. 
{MagiUrat^Case.) | EvAHS (RBSFOTOmra). 

Mine— Fencing Shaft of abandoned Mine— Owner- 
Person interested m Minerais—Lessee-^Duchy of Lam' 
caster— Metalliferous Mines Begulation Act, 1872 (86. 
* 36 Vict. c. 77). 

The question in this case was whether the ap^Uant 
was interested in the minerals of an abandoned mine, so 
as to be liable to fence the shafts under section 13 of 36 
& 36 Vict. c. 77. The Duchy of Lancaster were the 
owners of the mine, which was regulated by a local 
statute, under which every one of the public had a 
right to work it on paying certain dues. The appellant 
was the lessee, under a lease from the Duchy, by which, 
in addition to a rent of 6». a year, there was reserved to 
the Duchy all the dues which the appellant should re- 
ceive from the persons who worked the mine ; so that, 
in fact, the appellant had no pecuniary interest in the 
matter. 

The justices having convicted the appellant, he ap- 
pealed. 
HerscheU (M^Leod with him) for the appellant. 
DugdaU {QUbert-Kennedy with him) for the re- 
spondent. 

The OoTiRT (Lord Colbridgb, C. J., and LnrDLiY, J*) 
held that the appeUant was not owner or other person 
interested in the minerals of the mine within the mean- 
ing of sections 13 and 41 of the Metalliferous Min«a 
Regulation Act, 1872, assuming that that Act did apply 
to Crown mines (which was doubtful). 

DsdmonrensrmA^ 
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SXTTH V. MOSGAK. 



Adminitiratum — Judffment Creditor — Frioriiy — Judica- 
ture Act, 1875^ «. 10. 

The question was whether a judgment creditor was 
entitled to priority in the administration of an intestate's 
estate, he haying obtained his judgment before the de- 
cree for the administration. The judgment was not 
registered ; but it was held, before the Judicature Acts, 
in WiiUame y.l WiUiame, 42 Law J. Rep. Ohonc. 168, 
that such a creditor was entitled to priority ; and the 
question now was whether section 10 of the Judicature 
Act, 1876, had made any difference. 

The judge of the Oounty Court of Glamorganshire held 
that the creditor was entitled to priority, he not being a 
secured creditor within the meaning of section 10. 

The case came now b^ way of appeal on a rule to 
•how cause why this decision should not be reyersed. 

IMay showed cause. 

J, P. AapmaU in support of the rule. 

LnrDLXT, J. (Lord Oolsbidob, 0. J., concurring) held 
that the Oounty Oourt judge was right 

Rule dmharged. 



OOURT OF BANKRUPTCY. 

BankruptcuA 

Bacok, C. J. \ Re WiSTBAT. Ex parte Morbibon. 
Feb. 24. J 

Mortaage pf^ Home and Furniture — Deed not reaiitered 
— Foteeemon of Tenant—^ Apparent Poeeemon* of 
Mortgagor^SiUi of Sale Act, 1864 (17 <$- 18 Vict. c. 
36) $. 7. 

By a deed, dated June 22, 1877, J. Westray mort- 
gaged a freehold house and furniture to Bfrs. Morrison to 
secure 3,000^, and interest ; and Westray, who remained 
in possession, thereby attorned to Mrs. Morrison. This 
deed was not registered under the Bills of Sale Act. In 
FebruaiT, 1879, J. Westray let the house furnished to a 
tenant for six months, from May 1, 1879, at a rent of 
260^., it being arranged between J. Westray, Mrs. Mor- 
rison, and the tenant, that the latter should pay OOZ. of 
the rent to Mrs. Morrison. The tenant took possession 
accordingly, and paid J. Westray 200/. for the proportion 
of the rent payable to him in advance. J. VVestray 
filed a liouidtftion petition on June 30, and the County 
Court judge held that the trustee was entitled to the 
furniture as haying been in the apparent possession of 
the bankrupt. 

Mrs. Morrison appealed. The question was, whether 
the furniture was m the ' apparent possession ' of the 
bankrupt within the Bills of Sale Act, 1864, s. 7. 

Mr, Window and Mr, Creed for the appellant. 

Mr. Roxburgh and Mr, Finlay Kni^M for the re- 
spondent. 

Mr, TTtWoiff in reply. 

The Chibf Jxjdgb said that, on the tenant going 
into possession, t&e furniture ceased to be in the posses- 
sion, or aj^rent possession, of the bankrupt^ and that 
Mrs. Momson was, therefore, entitled to hold it against 
the trustee ; and allowed the appeal, with costs. 
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Re QBBAyBB. Ex parte Wnmoir. 



Bractice — Time for appealing — Twentg^one Doge from 
Date when Order pronounced — Bankruptcy Rules, 
1870, Rule 143. 

This was an appeal from an order of the judge of the 
Sheffield County Court, by which the juoge gaye the 
appellant leaye to take off tne proceedings in the bank- 
ruptcy his proof of debt, and to file a new proof of debt, 
suDJect to certain conditions. The appellant appealed 
because he was dissatisfied with the conditions subject 
to which he obtained leaye to file his new proof. 

The order was pronounced on October 30, 1879 ; but 
not ugned and sealed till December 8. The reg^istrar 
dated the order October 30. Notice of appeal was 
seryed, and the appeal entered on December 9. 

Mr, De Oex and Mr, Robson, for the appellant : We 
take the preliminary objection that, by rule 143, the 
appeal is too late, not haying been Drought within 
twenty-one days from the date when the order was pro- 
nounced and dated. 

Mr, Hemming and Mr, West, for the appellant: 
The twenty-one days ought to be calculated from the 
date when the order was drawn up and signed. It was 
the duty of the registrar to date the order on the day 
when it was signed and sealed ; and it is sufficient if 
the appeal is brought within twenty-one days from the 
date of the order wheneyer it was pronounced. We 
ought not to be prejudiced by the mistake of the regis- 
trar in dating the order wrongly. 

The Chief Jin)OE : It is the settled bankruptcy prac- 
tice that the appeal must be entered within twenty-one 
days from the date when the order is pronounced. The 
order, as the date shows, was pronounoBd on October 30. 
The objection must preyail ; and the appeal be dismiseedi 
with costs. 



B^ra"^Tl -E'.r/iflWs Bbamblb. J2a Tolbmak akd 
March 1. J. England. 

Liquidation^Solicitor^s lAen-^Production of Deed, 

Appeal from the Bristol County Court. 

The appellant had been the solicitor of the debtors, 
and had pre{Mired their deed of partnership ; afterwards, 
as their solicitor, retaining the deed in hU hands. Hie 
costs for the preparation of the deed had been paid ; but, 
at the time the debtors filed thtsir petition tor liquid- 
ation, they were indebted to the appellant in a small 
sum for subsequent chai^. A trustee was appointed 
in the liquidation who did not employ the appellant as 
lus solicitor ; and the trustee applied to the appellant to 
hand oyer to him the deed of partnership. The appellant 
refused ; and, accordingly, the trustee issued a summons 
to compel him to attend to giye evidence in the liquid- 
ation, and to produce the partnerdiip deed. 

The County Court judge made the order, and the soli- 
citor now appealed. 

Mr, F, O. Crump for the appellant. 

Mr, Finlay Enight for the respondent. 

The Chibf Judqb dismissed the appeal, with costs. 

Digitized by ^OOQIC 



KOTBS OF CASKS.-) 
Harub 13, 18d0. J 



THE LAW JOUKNAL. 



(vol.15.] 20 



CabU 0f Casts. 



COURT OF APPEAL. 

AflXBW t'. WOOORBAD 29 

Dixox V. Sba Insurance Company. Dixon t». Whit- 

WORTH 30 

EocusiABTiCAL Gomkisstonrrs V. KlNO . .29 

HoBNB, He. Ex parte 'Selsov ... .29 

LlTT V, LOTEIX 30 

HIGH COURT OF JUSTIOE. 

British Gxtardtan Lifr Assurance Comtant 
(LnnTRD), In re (Chanc.) . ; . . . .31 



I Capptr & Co. r. Wai.l\ck Brottifrs (Q.B.) . . HI 

Dr. MoRf^sAN V. Mftropoutak Boiitn or Wortc-? (Q B.) 02 
Olrdhill u, Hvxtrr (Chanc.) . • . . .31 
M'Allistbr v. Bishop of IlocHRsrKK anii Othkrs 

(C.P.) 32 

Rerj> v. Uarvky (Q.n.) :52 

Rbgina v. Bishop (C.C.R.) .... 

Rrgina V, Crompton (C.C.R.) .... 
SouciTOR, A, fn re (Chane.) .... 



30 
30 
30 



COURT OF APPEAL. 



AbKEW V, WOODHBAD. 



Court of Appeal, 

Jesssl, M.R. 

Brett, L.J. 

COTTOH, L.J. 

March 3. 

Lands Clauses Act, s, Tir—Seftled Leaseholds— Compul- 
sory PwrcKase— Tenant for Life and Remaindermen — 
Apportionment of Purchase Money, 

Appeal from decision of Bacon, V.O., noted Notes of 
Cases, vol. xiv., p. 154. 

Settled leaseholds, prodacing 187/. per annum, were 
taken compulaoril^r by a corporation, and the purchase 
money, when paid into Court, produced 1,640/. Consols. 

The tenant for life claimed, on petition, an annual 
payment of 218/. per annum out of the fund, which 
would in eiffht years (the period of the lease) exhaust 
the fund; but the Vice-Chancellor held that he was 
only entitled to 137/. per annum for the eight years. 

Their Lobi>8HIP8 held that the tenant for life was 
entitled to such an annuity as the Consols would purchase 
ior the period of the lease ; and varied the order of the 
Vioe-Chancellor accordingly. 



• Re HoRNB. JEr parte Nblson. 



Court of Appeal, 

Jambs, L. J. 

Bbbtt, L. J. 

CoTTOir, L. J. 

March 3. 

Judgment O-editor—Writ of 
of Debtor — Secun 

Appeal irom one of the registrars, acting as Chiep 

JlTBOB. 

The question raised was whether a judgment creditor, 
who issues a writ of sequestration against the estate 
and effects of his judgment debtor and serves it on 
parties having moneys of the debtor in their hands, is, 

TOL. XV. 



on the bankruptcy of the debtor, a secured creditor 
within subsection 6 of section 16 of the Bankruptcy Act, 
1869. 

Mr, Winslow and Mr, S, Woolfiox the appellant, the 
trustee in bankruptcy. 

Mr, Horton Smith and Mr. Meares for the judgment 
creditor. 

Their Lordships held, reversing the decision of the 
registrar, that the issue and service of the writ, without 
anything further being done, did not constitute the judg- 
ment creditor a secured creditor within the terms of the 
Act. 



ECCLBSIASTICAL CoiCMISSIOirBRS V. 

Knfo. 



Court of Appeal, ' 

Jambs, uJ. 

Brett, L. J. 

COTTOK, L.J. 

March 5. 

Ancient Lights — Plaintiffs Site vacant — Interlocutory 
Infitnction, 

This was an appeal from a decision of Hall, Y.C, 
reported ante, p. 26. 

Mr. Oraham Hastings and Mr. Borreit for the appel- 
lants. 

Mr. Wm, Pearson and Mr, Solomon for the re- 
spondent. 

Their Lordships reversed the decision of the Vice- 
Chancellor. The right to the ancient lights was not 
taken away, but only the enjoyment was suspended ; and 
the commissioners had a right to preserve the access of 
light to the windows, which would be placed in the 
position marked on the hoarding which had been erected 
showing the ancient lights of the church. There was no 
real difference between the present case and that of 
Staight v. Bum, L. R. f. Chanc. 163. 
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Dixon v. The Sea. Insubaitce 

oompaitt. 
Dixon v, Whitwobth. 



Court of Appeal, 

Bramwell, Li.J. 

Baggallay, L. J. 

Thksiger, L. J. 

March 6. 

Marine Insurance — Total Lou— Salvage and Costs-^ 
Suing and Labouring Clause. 

Appeal from a judgment of Lutdlet, J., after farther 
coiMiaeration (reported 48 Law J. Rep. O.P. 638). 

These were actioDS brought bj the plaintifP, who was 
the assured under two policies of marine insurance, 
against the underwriters of the policies to recover cer- 
tain salvage expenses, Admiralty costs, and refittinfr ex- 
penses incurred by* him, in consequence of the accident 
which happened to the Cleopatra obelisk whilst being 
towed from Egypt to England. The policies were 
against the risk of total loss only, and they contained a 
suinji^ and labouring clause in the ordinary form 

Lmdley, J., ^ye judgment for the plaintiffs for the 
amount claimed in such lustion ; holding, on the authority 
of Lohre v. Aitcheson, 46 Law J. Rep. Q.B. 715 ; s. c. 
47 Law J. Ren. Q.B. 534; s. c. 49 Law J. Rep. Q.B. 
(H. L.) 123 (which had then been decided in the Court 
of Appeal), tnat the suing and labouring clause in the 
policies was operative to enable the plaintifis to recover, 
although there had been no total loss, and nothing 
abandoned to the underwriters. 

On appeal from this judgment — 

Mr. C. Russell and Mr, J. C. Mathew appeared for 
the appellants. 

Mr. Butt, Mr. Oainsford Bruce, and Mr. HoUams 
for the respondents. 

The respondents' counsel admitted that the judgment 
of the House of Lords in Lohre v. Aitchesonf which had 
been given^ since the judgment of Lindley, J., and re- 
versed the judgment of the Court of Appeal, was con- 
clusive against them; and the appeal was^ therefore, 
allowed. 



differing from Hall, Y.C, In re The London Cotton MUls 
Cotnpany, 25 W. R. 109. 

HIGH COURT OF JUSTICE. 



'Rbqiwa v. Bishop. 



Croton Case Reserved. 

Feb. 28. 
Coram LoKD Colbkidqe, C.J.,Dekmak, J.,PotLOCi, J., 

Field, J., and Stephen, J. 

Lunatic — Reception of, in unlicensed House— Honest 

Belief--^ '^ 9 Vict. c. 100, s. 44. 

Case reserved by Stephen, J., at the Northampton 
Winter Assizes. 

The defendant was convicted on an indictment, under 
8 & 9 Vict. c. 100, s. 44, of receiving into her house two 
or more lunatics, such house not being an asylum or 
hospital regist»ed under the said Act, nor a house 
licensed thereunder. The defendant received into her 
house, as patients, persons suffering from ' hysteria, nerv- 
ousness, and perverseness.' There was strong evidence 
to show that the defend«uit believed, in good faith and 
on reasonable grounds, that no one of them was a 
lunatic. The jury found the defendant giultv ; but also 
found that she did honestly, and on reasonable grounds, 
believe that no one of her patients was a lunatic. 

The learned judge directed the mry that an honest 
belief by the defendant that such persons were not 
lunatics was immaterial ; but reserved for this Court the 
question whether such direction was correct. 

MeUor and Harris for the prosecution. 

No counsel appeared for the defendant. 

Held, that honesty of belief was immaterial ; and 
that the direction was correct. Conviction affirmed. 



[ Regina v. Crompton. 



Court of Appeal. 
James, L.J. 

BbBTT, L.J. ^LeVT V, LOVELL. 
COTION, L.J. 

March 5, 6, 8. 

Foreign Attachment — Lord Mayor's Court — Secured 
Creditor — Bankruptcy Act, s. 12. 

Appeal from a decision of Bacon, Y.C. The case is 
reported in 48 Law J. Rep. Chanc. 367. 

His lordship held that a creditor who had issued and 
served a writ of foreign attachment in an action in the 
Lord Mayor*8 Court, but who had not proceeded to 
judgment before the liquidation of the debtor, was a 
'creditor holding security upon the property of the 
debtor * within section 12 of the Bankruptcy Act, 1869. 

The trustee in bankruptcy appealed. 

Sir H. Jackson and Hir. iiomg for the appellant. 

Mr. De Gex, Mr. Romer, and Mr. Fhtpton for the 
respondent. 

Their Lohdsheps reversed the decision of the Vice- 
Chancellor, holding that the proceeding by way of a 
foreign attachment was only a proceeding to compel 
appearance; and that the service of such a writ gave 
no security on the property; this decision being in accord- 
ance with that of Lush, J., in Richter v. Laxton, 27 
W. R. 214; Romillv, M.R., in Redhead v. Wellor, 29 
Beav. 521; s.c. S6 Law J. Rep. Chanc. 577; and 
Grove, J., in Bamfather v. Barroio, 37 L.T. (n.s.) 231 ; 



Crown Case Resei'ved.'\'^ 

March 5. J 

Coram Lord Coleridge, C.J., Grove, J., Polloci, B., 

Field, J., and Stephen, J. 
Arrest— Warrant of Commitment— Jurisdiction of Jus- 
tices— b ^ 6 Wm. IV. e. 76, «. 76, 101. 

Case reserved by the Recorder of Worcester. 
• The prisoner vrsA convicted on a charge of assaulting 
the police in the execution of their duty. The assault 
was committed on two police constables of the county 
police force of Worcestershire who were apprehending 
the prisoner within the city and borough or Worcester 
under a warrant issued by two county justices for his 
commitment to prison for default in payment of a fine. 
Worcester is a city and county havinj^ a separate com- 
mission of the peace, with exclusive jurisdiction and a 
separate police force. The warrant was not backed by 
any city justice. The prisoner was not pursued from 
the county of Worcester, but found in the city. 

J. J. Powell and P. F. Evans for the prisoner. 

H, Matthews and R. H. AmphUtt for the prosecution. 

Held, that tiie conviction was wrong, the warrant not 
having been backed by a city justice. 

Conviction quashed* 



Chancery Division. 1 

Jessbl, M.R. > In re a Soucitob. 
March 5. J 
Practice — Solicitor — Petition — Personal Service of Order 
— Service of Notice of Motion for Attachment. 
In this case an order had been made on an original 
petition for the delivery by a solicitor of certain docu- 
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ments. The order was served personally on the solicitor. 
A motion for an attachment for disobedience to the 
order was now made, and the notice of motion was 
served by being left at the solicitor's residence. 

Mr, Solomon for the applicant. 

The Mastbr of the Rolls held the service of the 
notice of motion sufficient, and made an order for the 
issue of the attachment. 

CTumcery Divimon, 1 
Jesskl, M.R. >Gledhill v. Hxtntbr. 
March 6. J 

Practice— Joinder of Cau»ea of Action—Action for the 
Recovery of Land— Action for Declaration of Title 
and ancillary ReUef— Order XVII.. Rule 2, Rulee of 
Court, 1875. 

^ In this case the writ claimed in effect a declaration of 
title to certain property ; also a declaration that a lease 
of the same property had been entered into under a mis- 
take, also to nave a receiver of the rents and profits, and an 
account and payment of past rents and pronts. 

Mr. Seward 'Brtce, for the defendant, moved to stay 
all further proceedings in the action, on the ground that 
leave of the Court should have been obtained to join the 
above causes of action ; following Whetstone v. DaviSf 
45 Law J. Rep. Ohanc. 49; s.c. L.R. 1 Ohanc. Div. 99. 

Mr. Chitty and Mr. Caldecott, for the plaintiffs, were 
not called upon. 

The Mabtbr of the Rolls was of opinion that an 
action for a declaration of title was not 'an action 
for the recovery of land ' within the meaning of Order 
XVn., Rule 2 : and held that the above causis of action 
could be joined without any order. 



Chancery Division, 

Hall, V.O. 

March 6. 



} 



In re The British Quardiaw Life 
Assurance Compaity (Limited). 



Companies Act, 1862, s. 106— Judicature Acts— Rules of 
Court, Order XVL,RuU6', Cdnsolidated Order VII., 
Rule 2—Proceedinff8 under section 105 against Estate 
of deceased Person ; and against some without joining 
all of Persons jointly and eeverally liable. 

Under a special resolution, passed in August, 1872, of 
the above company (now in winding-up), 50 per cent, 
of the premiums paid on whole life poucies were required 
to be invested in the name of trustees for the better 
security of policyholders. The investments made under 
this rule having, as was alleged, before the winding-up 
been applied to the general purposes of the company, the 
present summons was taken out by tiie liquidator and a 
whole life policyholder, seeking a declaration of joint 
and several liability on the part of the directors to 
account for the 50 ]per cent, of premiums during their 
re8|>ective periods ot office, and consequential orders 
against the individual directors and the estates of those 
who were dead. The summons was at chambers ad- 
journed generally, except against one living director, and 
the representatives of a deceased director. 

Mr. Orahani Hastings and Mr. Seward Brice for the 
applicants. 

Mr. Romer and Mr. Beddall, for the respondent 
le^ representatives, objected that there was no juris- 
diction to proceed, under section 16o of the Companies 
Act, against a dead man^s estate. 

Mr. Northmore Lawrence, for the respondent director : 



If the summons cannot go on agunst the estates of de- 
ceased trustees, it cannot proceed against any trustees. 
In a suit for the same purpose, all parties liable should 
be before the Court. 

Hall, V.C, held that FeUom's Executors' Case, 35 
Law J. Rep. Ohanc. 196; L. R. 1 Eq. 219, not having 
been overruled, and agreeing with the literal terms of 
the section, was an authority which prevented him from 
exercising jurisdiction in this proceeding against the de- 
ceased director's representatives. The summons was, 
therefore, dismissed against them, with liberty to apply 
at chambers as to costs. The othdr objection was un- 
tenable, there being now jurisdiction (subject to a dis- 
cretion in the Court) to proceed against some, without 
the others, of persons subject to any joint and several 
liability. 

Queen's Bench Division. \ Capper & Co. v. Wallace 
. Feb. 20, 26. J Brothers. 

Ship and Shipping — Charter^arty, Construction of^Ship 
to proceed to safe Port, or so near thereto as she can 
safely get. 

Action by ship owner against charterers to recover cost 
of lightering a cargo through the North Holland Canal 
up to Koogerpolder. Under the charter the ship was io 
proceed to a safe port, as ordered on signing bills of 
lading, or 'so near tnereto as she might sately get.' She 
was ordered to Koogerpolder, and the master signed 
bills of lading stating that the cargo was to be delivered 
at that port. The charter provided that he was to sign 
Hlls of lading without prejudice to the charter-party, at 
rates not less than those current at the port of loading, 
and, also, that the cargo was to be brought to and taken 
from alongside at merchant*s risk. On arriving at 
Nieuwediep, at the mouth of the canal, the shipowners 
informed the charterers that she could not proceed any 
nearer to Koogerpolder, and asked what should be done. 
No reply being given, the master unloaded a part of the 
cargo, and sent it up the canal to Koogerpolder, and 
then took up the remainder in the ship, of which the 
draught was thus sufficiently reduced to admit of her 
passage. As defendants refused to make any arran^- 
ments for taking delivery at Nieuwediep, the plainti^ 
claimed pilotage and harbour dues, and other expenses 
of going into port as well as demurrage, in addition to the 
cost of lightering the portion of the cargo up the canal. It 
being, however, made clear that the less expensive course 
would have been to lighter the whole cargo from Nieuwe- 
diep to Koogerpolder, they consented that thttr claim 
should be only ror the recovery of an amount calculated 
upon that basis. The defendants paid into Court suffi- 
cient to cover the lighterage of the portion actually con- 
veyed by lighters, and denied their liability beyond that 
amount. 

The facts were brought before the Court in a special 
case. 

Herschell {A. L. Smith with him) for the plaintife. 

BiUt {Arbvthnot with him) for the defendants. 

Cur. ado. vuU. 

The Court (Ltjbh, J., and Manistt, J.), held that 
the master was justified in considering the voyage at an 
end, and in treatinc; the mouth of the canal, where he was 
anchored, as the phtce of discharge, having regard to the 
facts, that at least one-third of the cargo had to be 
taken out before the ship could pass through the canal, 
and that the charterers had refused to make any arrange- 
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ments, and that no one appeared at Nieuwediep to take 
delivery. They therefore gave judgment for the plaintiffs. 
Judgment fw tkeplamtiffk. 

Queen's Bench Dkinon, \ Db Mohqak (Appellant) w. 



{MMutrates' 
Feb. 26, 



h JJwinon, 1 
»' Case.) y 
,28. J 



Thb Metbopolitan Boaud 
OP WoRis (Rbspoitobnts). 

Metropcittan Commons Supplemental Act, 1877 — Com- 
mon dedicated to Use and Recreation of Public — Right 
of Public Meeting, how limited — Bye-laws, Validity of 

Caae stated by a metropolitan police magistrate. 

By the Local Act (40 & 41 Vict P. cci. 201),and the 
scheme which is made part of the Act, Clapham Common 
ia ' dedicated to the use and recreation of the public as 
an open and unenclosed space for ever, and shall, for the 
purpose of the scheme, be regulated and managed by the 
Metropolitan Board of Works.' The Board are em- 
powered, among other things, * to frame bye-laws and 
regulations for the prevention of nuisances and the pre- 
servation of order on the common, &c.' Among the 
b^e-lawB made under this Act and scheme was one pro- 
hibiting, and declaring to be an offence, ' delivering any 
Sublic speech, lecture, sermon, or address of any kmd or 
ascription whatever, except with the written permission 
of the board first obtained, and upon such portions of 
the common and at such times as may, by such written 
permission, be directed and sanctioned bv the board.' 

The appellant on June 29, 1879, preached a sermon to 
a considerable assemblage on Clapham Common without 
having obtained the permission of the board. For this 
offence he was charged before a magistrate and con- 
victed, and a case stated at his request for the opinion 
of the Court, raising the question whether the Board of 
Works had power to make the bye-law, the breach of 
which was complained of. 

The appellant in person contended that the bye^law 
which gave the board the absolute power of prohibiting 
meetings altogether was vUra vires, as that went beyond 
a mere provision for the preservation of order. 

Biron for the respondents. 

Cur, adv. vtUt. 

Feb. 2a-— The Coubt (Lush. J, and Maihsty, J.) 
affirmed the conviction, holding that the intention of the 
scheme was to preserve the common as a place of recre- 
ation in perpetuity ; and, in order that all classes might 
at all times share in its enjoyment, it was necessanly 
placed under regulation ; that all modes of user which, 
if enjoyed without limitatbn of time or place, would un- 
duly interfere with the comfort of others, were put under 
reasonable restriction, and that it was necessary that 
holding public meetings should also be regulated ; that 
it was reasonable, therefore, for the board to require in- 
formation beforehand of the object and character of a 
pronosed meeting, in order to judge whether it was such 
as snould be allowed on the common ; and, if so, to pre- 
scribe reasonable limits as to time and place. 

Conviction farmed. 

Queen's Bench Division. 1 x> Habvet 

March 3, 6. J ^™^ ^- ^^»^^^- 

Bankruptcy — Disclaimer by Trustee of Leasehold In- 
terest—Leave of Court— Bankruptcy Act, 1869 (32 <J- 
33 Vict. e. 71), ss. 23, 24— i2We» of 1871, Rule 28— 
Evidence — Notice sent by registered Letter, 
Action by landlord against trustee in bankruptcy of 

tenant for rent. After the appointment of the trustee, 



and before the rent became due, notice to disclaim was 
sent by registered letter to defendant. After application 
for rent subsequently accrued due, which was more than 
twenty-eight days after the sending of the notice, 
defendant disclaimed, alleging that the notice had never 
reached him. 

The plaintiff proved the posting of the registered 
letter containing the notice; the defendant- denied hav- 
ing received it. The County Court judge before whom 
the action was tried held that the evidence was sufficient 
to affect the defendant with notice *, and, as he had not 
disclaimed within the time limited by the Act, the 
plaintiff was entitled to sue him for the rent. 

On the argument of the rule for a new trial it was 
contended on behalf of the plaintiff (1) that the notice 
to disclaim was sufficiently proved; and (2) that no 
operative discUimer had lleen made, the leave of the 
Court for that purpose not having been obtained, as re- 
quired bv Rule 28 of the Rules of 1871, in the case of a 
leasehold interest. 

A, Wills (Forbes with him) for the plaintiff. 

Leese for the defendant. 

The CoTJBT (LxjsH, J., and Manistt, J.) made the 
rule absolute for a new trial ; holding, as to the second 

foint, that, under section 23 of the Bankruptcy Act, 
869, disclaimer is entirely in the discretion of the 
trustee, and the leave of the Court is unnecessary. 
And, on the first point, that there was not sufficient 
proof of the letter containing the notice to disclaim 
having been delivered to the defendant, or at his office. 



Common Pleas Division, 
March 2. 



M' Allistbb V. The Bishop op 

BOCHESTEB AlfD OlHERS. ' 



Practice — Third Parties who have appeared under 
Order XVL, Rule 20— Party to the Action-^Order 
for Discovery of Documents by swih third Parties — 
Order XXXL, Rule 12. 

This was an action in the nature of quare impedit^ in 
which the plaintiff claimed the right to present a derk 
to a certain chapel (see the case on demurrer reported 
49 Law J. Rep. C.P. 114^. The defendants obtained an 
order under O^er XVL, Rule 18, allowing them to 
issue notice to the Ecclesiastical Commissioneis for 
England, against whom the defendants claimed an 
indemnity if the plaintiff succeeded in the action. The 
Ecclesiastical Commissioners, when so served, entered 
an appearance in the action pursuant to Order XVL, 
Rule 20 ; and a judge's order was made for the trial of 
the question whether all things had been done by the 
commissioners to enable them, as against the plaintiff, to 
make a valid declaration of the right of nomination. An 
order, directing them to make discovery of documents, 
was afterwards made by Field, J., at chambers, under 
Order XXXL, Rule 12; and the question now was 
whether the commissioners, being third narties, were 
parties to the action within the meaning of Order XXXL, 
Rule 12. 

LunUey Smith appeared for the commissioners, against 
the order of the judge. 

Coiffie, for the plaintiff, in support of such order. 

The OoTJBi (Ldtdlby, J., and Lopes, J.) held that 
the commissioners were parties to the action, so as to 
make them liable to an order for dbcovery under Order 
XXXI., Rule 12. 

Appeal dismissed. 
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COURT OF BANKRUPTCY. 

fiaooK, Re. Ex parte Nettleton . . • .40 

Fox, Walker, & Co., I)t re. Ex parte Tubquand . 39 

87 : Smith, Re, Ex parte A. Smith . . . • . 80 



COURT OF APPEAL. 



Court of Appeal, 
JaiteS; L.J. 
Brett, L. J. 

' Cotton, L. J. 
March 4. 



i?£ Adahs. Ex parte GRiFViy, 



Practice — Coets in Bankruptcy —Costs at Common Law 
^Set-off, 

This was an appeal from the decision of Mr. Registrar 
Ilazlitt, as Chief Judge, and raised the question whether 
costs, which Adams had been ordered to pay in proceed- 
ings between Adams and Griffin's trustee, incurred in 
the Queen's Bench Division of the High Court, could be 
set off against the costs which Griffin would have to pay 
by reason of his ]^etition in bankruptcy against Adams 
having been dismissed, with costs. 

Sir ff, Jackson and Mr, V, Williams for the appel- 
lant. 

Mr, Pollard for the respondent. 

Their Lokdships held (affirming the decision of the 
registrar) that as such a set-off would not have been 

TOL. XT. 



allowed in the old Court of Chancery, and that as the 
Court of Bankruptcy had always followed the practice 
of the Court of Chancery, the set-off now claimed could 
not be allowed. 



Court of Appeal 
Lord Colkridoe, C.J. 

^^BRmJ'llj."^' y Lewis v. Leonard & Son. 
Nov. 10, i7,'*1879. 
March 10. 

Liquidation by Arrangement — Resolutions givinff ahso* 
lute Fojcer to grant Discharge — Acceptmice by dis-- 
senting Creditor of Benefits under a Liquidation 
Scheme— Bankruptcy Act, 1869 (32 <J- 33 Vict, c, 71), 
ss. 28, 49, 125, suhs, 7, 9. 

Appeal from the judgment of Grove, J., at a trial 
without a jury. 

Claim by indorsee against acceptors for balance due 
on two bills of exchange. 
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Defence, that the defendants' affairs were liquidated 
by arrangement. That a scheme was adopted by which 
one of the defendants was to pay a composition secured 
by his promissory notes, payable at stated interyals, and 
also secured by a deed executed by him and several 
sureties. The discharge of the debtors was to be granted 
on the certificate of the trustee. Allegations of the 
performance of these conditions, and of the receipt by 
the plaintiff of promissory notes under the scheme. 

Reply, that default had been made in payment of 
one of the promissory notes, and that the debt had con- 
sequently revived. 

The plaintiff had dissented from these resolutions ; 
but had accepted four promissory notes, three of which 
had been paid, default having been made in respect of 
the fourth, when the plaintiff sued on the original bills. 
The debtors had received their discharge, and had been 
granted their certificate. 

Grove, J., gave judgment for the defendants. 

The plamtiff appealed. 

Mr, De Qex and Mr, Dugdale for the plaintiff. 

Mr, MeUor and Mr, Graham for the defendants. 

Their LoBDeHiPS reserved judgment, and now gave 
judgment for the defendants ; and dismissed the appeal. 



Chtu't of Appeal. 
Bramwell, L.J. 

IUggallay, L.J. I Thb Yorkshirb Banking Com- 
TnEsiGER, L.J. I PANY P. Beatson & Mycock. 

Feb. 22, 23. 

Idarch 11. 

Partnership carried on in Name of indimdual Member — 
BUI of Exchange — Liability of dormant Partner, 

Appeal from the judgment of the Oommon Pleas 
Division (reported Law J. Rep. O.P. 428). 

The plaintiff sued on two bills of exchange — one dated 
March 6, 1878, drawn on a man named Wilson, and 
accepted and indorsed by W. Beatson ; and the other, 
dated March 13, drawn on, accepted, and indorsed by 
W. Beatson. 

Before January, 1878, W. Beatson carried on business 
alone ; on January 1, 1878, the defendant Mycock joined 
him as a sleeping partner. The name of the firm was 
W. Beatson ; neither partner was to draw, indorse, or 
accept bills without the consent in writing of the other. 
Beatson's account at the plaintiffs' bank was made the 
account of the firm, and no change was made in the 
form or style of the account, nor had the firm any other 
account. 

The bills sued on were bills accepted by Beatson, with- 
out the knowledge of Mycock, in ' renewal of bills nego- 
tiated by Beatson previous to the year 1878. The 
plaintiffs did not know of the partnership. The pro- 
ceeds of the bills were paid into the account at the 
plaintiffs' bank. 

The Common Pleas Division gave judgment in favour 
of the defendant Mycock. 

The plaintiffs appealed. 



Mr. Bompaa, Mr, Forbes, and Mr, T, Atldnson for the 
plaintiffs. 

Mr. JVaddy and Mr, G. Bruce for the defendant 
Mycock. 

Their Lordships, having reserved judgment, now dia- 
missed the appeal. 



In re White. Ex parte Masoit. 



Court of Appeal. 

Jaices, L.jr. 

Brbtt, L. J. 

CorroN, L.J. 

March 11. 

Two Bankruptcy Petitions — Adjudication on Second 
Petition without Notice to First Petitioning Creditor — 
Bights of First Petitioning Creditor — Person aggrieved 
— Procedure, 

Appeal from order of the Ohfep Judge directing that 
till proceedings, under the adjudication made on the 
appellant's petition, should be stayed until Nicholson s 
bankruptcy petition had been heard and disposed of. 

Nicholson's petition had been first presented, but the 
debtor avoided service ; and, the same day, his solicitors, 
with his connivance, presented a second petition on behalf 
of Mason, a friendly creditor, on which an immediate ad- 
judication by consent was made behind Nicholson's 
back. 

Nicholson appealed against the order of adjudication 
as a person aggrieved thereby. 

The Chief Judge held that Nicholson was a person 
aggrieved by the order of adjudication ; and made the 
order now appealed from. 

Mr, De Gex and Mr, E. C. Willis for the appellant 
Mr, Winslow and Mr. JFood for the respondent. 
Their Lordships held that Nicholson was, not a ' per- 
son aggrieved ' by the order of adjudication, as he sought 
the same relief by his petition. His proper course was 
to have applied to the County Court to have the carriage 
of the order of adjudication which, under the circum- 
stances, would have been given to him in the same way 
that the Court of Chancery, when an administration 
decree has been snatched in a second action, gave, in a 
proper case, the carriage of the administration to the 
plaintiff in the first action. Nicholson, therefore, had 
mistaken his remedy, and it was now too late to give 
him any relief. The appeal must be allowed, with costs ; 
but Nicholson would have the costs of his petition down 
to the date of the adjudication. 



Crump v. Cavendish. 



Court of Appeal. 

Bramwell, L.J. 

Baggallat, L.J. 

TnESIGER, L.J. 

March 11. 

Practice— Order XIV., Bales 1 avd 3 — Shopping Cause 
— Payment into Court of Sum indorsed on Writ of 
Summons, 

Appeal from a judgment of the Exchequer Division. 
The plaintiff's writ of jBummons was specially indorsed 



H0TB8 OF OASaS.! 
Ikrah39,1880. J 



THE LAW JOURNAL. 



cyoL. ift.] 35 



with a claim for 39/., the price of goods sold and de- 
livered to the defendant. 

The plaintiff took out a summons in order to obtain 
final judirment under Order XIV., Rule 1, and a master 
in chambers gave the defendant leave to defend. On 
appeal to Field, J., in chambers, the defendant offered 
to pay the sum claimed into Court, but the judge gave 
the plaintiff leave to sign final judgment unless the de- 
fendant paid the debt and costs vrithin a week. 

On appeal to the Exchequer Division from the order 
of Field J., the Court (KeUjir) C.B., and Lopes, J.) were 
divided, and the order of Field, J., therefore stood. 

On appeal, it was contended for the defendant that under 
Order AlV., Rule 8, an offer to pa^ the amount of the claim 
indorsed on the plaintiff's writ is a successful showing 
cause affainst the plaintiff's application for leave to sign 
fijsal judgment *, and that, when the defendant takes that 
course, the Court, or a judge, have no power to allow 
final judgment to be signed. 

Mr, Regincdd Brawn appeared for the defendant ; and 

Mr, PouUer for the plaintiff. 

Their Lobdshifs afiirmed the order of Field, J., and 
dismissed the appeal ; being of opinion that on the true 
construction of Rules 1 and 3 of Order XIV., the Court, 
or a judge, had a discretion to refuse permission to de- 
fend the action, notwithstanding that the defendant has 
offered to bring the amount claimed into Court under 
Rule 3. 



Qmrt cf Appeal, 

Brauwsll, L.J. 

Baogallat, L. J. 

Thbsigeb, L.J. 

March 11. 

Axngnmrnt of future Rent — Surrender of Lease after 
Notice ofAmgnment — Effect of, on Right of Aes^nee 
to iue for Rent accruing after Surrender — judicature 
Act, 1873, 8. 26, 9ub8, 8. 

Appeal from the judgment of Stephen, J., after a trial 
without a jury. 

Claim for two quarters* rent 

The plaintiffs were the owners of the lease of a house, 
of which they sublet part to the defendant After the 
creation of this tenancy, the plaintiffs assigned their in- 
terest in the house to a person named Burrows ; but, at the 
same time, they agreed with Burrows that the defendant 
should pay rent to them, and that Burrows should give 
them everjr facility for recovering the rent, by lending 
his name, if it should be necessary, to bring an action. 
Notice of this agreement was given to the defendant 

It was afterwards agreed between Burrows and the 
defendant that the defendant should surrender her lease; 
and the ceased to be tenant of the premises. 

The plaintiffs sued for rent which became due after 
this surrender. 

Stephen, J., held that there had been an absolute 
assignment of the future rent ; and gave judgment for 
the plaintiffs. 

The defendant appealed. 

Mr, Son^pof and ]l^, French fbr the defendant 



SoirrnwELL and Another v.Scotteb. 
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ate Clai^na — Order 



Mr. A. WiUe and Mr. WiXherforcc for the plainti£b. 

Their Lobdships allowed the appeal; holding that, 
although there had been an absolute assi^^nment of rent 
by Burrows to the plaintiffs, yet that it was only an 
assignment of such rent as should become due, and that 
no rent had become due since th& surrender by the 
defendant of her lease. 



Court of Appeal, 

Bbaxwbll, L.J. 

Baggallay, L.J. 

THBBiaaB, L.J. 

March 11. 

I^^actice—'Faifment into Court- 

XXX., Rule 

This was an appeal from a judgment of the Common 
Pleas Division. 

The action was to recover 1,191/., for work done by 
the plaintiff as an architect em|do;red by the defendant 
In tne statement of claim the plaintiff claimed for work 
done at three different times, and in respect of three 
different matters. The defendant paid 32 U. into Court ; 
and, in his statement of defence, pitted the payment 
into Court, without specifying in xespect of wiuft items 
of the plaintiff's claim the payment was made. The 
Common Pleas Division (Lobd Colebidgb, C.J., and 
LiNDLET, J.) refused to ordai: the defendant to amend 
his statement of defence by specifying in respect of what 
items the money was paid into Court 

The plaintiff appealed. 

Mr, Andereon for the pkintiff. 

Mr, A, Cook for the defendant 

Their Lobdbhips affirmed the decision of the Common 
Pleaa Divisio n; and held that a defendant was not bound, 
under Order XXX., Rule 1, to state in his defence ki 
respect of wiiat items of the plaintiff's claim he had paid 
money-into Court 



Court of Appeal, 
Jakes, L.J. 

Bbktt, L.J. }- Botes v, Coor, 
Cotton, L.J. 
March 12. 

Will-^Subtequent Settlement reeerving general Power of 
Appointment-^The Willi Act, 1866, m. 24, 27. 

Appeal from the decision of Malinb, V.C, holding 
that a will executed in the year 1860 did not operate as 
an execution of a general power of appointiuent reserved 
to tiie testator in a separation deed executed by him in 
the year 1861. 

Mr, J, Peareon and Mr, Cosens^Hardy for the appel« 
lants, the txosteea of the will. 

Mr, Simmons, for a party interested, supported the 
appeal. 

Mr, C. K, Turner, ioT the principal respondent, relied 
on Re Ruding*s Trusts, L. R. 14 £q. 266. 
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Mr. Hdlett and Mr. Marcy for other parties. 

Their Lordships held (dissentinfi^ from Re Hwding's 
Trusti) that the will operated as a prood execation of 
the power; and discharged the order of the Oourt 
below. 



Qmrt of Appeal. 
James, L.J. 

BrBTT, L.J. }>TeE ATIORNIiT-GlSZrBRAL V. TOVLINB. 
OOTTOIT, L.J. 

March 12, 13. 

Seashore — Removal of Shingle — Prerogaiioeofthe Crown 
— Injunction. 

Appeal from the decision of Frt, J. (reported 48 Law 
J. Rep. Ohanc. 693)^ granting* an injunction to restrain 
the defendant, the lord of the manor, from removing 
shingle from the natural barrier of shingle protecting 
from the sea a piece of land, the property of the relator, 
on the ground that the Grown nas a prerogative and 
duty to defend the realm against inundations of the sea. 

Mr, Cookson and Mr. Hadleg for the appellant. 

The AUomeg'Oenertdy the SoUcitor^Oeneral, and Mr. 
Rigby for the respondent 

Theb LoBDSHiPB affirmed the decision of Fry, J. 



Court of Appeal, 
m^^fl'v ^T• looo^ ^' Mahlut. (Vbrnon 

BAeGALLAT, L.J. }- Oi^nr ANT ^ 

ThESIGBB, L. J. ULADCAirT.) 

March 13. 

Bill of Sale-^Mldavit sworn before Solicitor to Parties 
to Bill of Sale— Whether valid. 

This was an interpleader issue directed to try the right 
to certain goods as oetween an execution creditor and 
the grantee of a bill of sale from the debtor. 

At the trial of the issue by Lord Colbribgb, 0. J., 
without a jury, it was proved that the affidavit verifying 
the date, execution, &c., of the bill of sale was sworn by 
a partner in the firm of solicitors who were acting both 
for the grantor and grantee of the bill of sale, and also 
that it was sworn l^fore the other partner in the firm. 
Xjord Coleridge, G. J., held that the bill of sale was 
bad, and gave judgment for the execution creditor 
against the claimant under it. 

Mr. J. C. Lawrance and Mr. A. Morley appeared for 
the claimant. 

Mr. Caw, Mr. Dugd€Ue, and Mr. Cooper Willis for 
the execution creditor. 

Their Lordships held that the affidavit could be 
properly sworn by and before members of the firm of 
solicitors who acted for the pirties to the bill of sale ; 
and allowed the appeal. 



Court of Appeal. 
BRAXwiELL, L.J. 
Bag6allat,L.J. 
Thbsigbr, L. J. 
Feb. 23, 25. 
March 16. 



Thb Pharicaobutical Socibit of 
Grbat Britain v. Thb London 
AND Provincial Supply Asso- 
ciation (Likited). 



Pharmacy Act, ISCd (31 <$• 32 Vict. c. 121)— ^S^ ^ 
Poisons by unqualified Person — Company with Drug 
Department — Application of Statute to Corporattons. 

Appeal from the judgment of the Queens Bench 
Division (reported 48 Law J. Rep. Q.B. 387). 

The Pharmaceutical Society sued the defendant asso- 
ciation for penalties under sections 1 and 16 of 31 & 32 
Vict. c. 121, and the Queen*s Bench Division gave judg- 
ment for the plaintifis. 

The defendants appealed. 

Mr, A, WiUs and Mr. Finlay for the appellants. 

The Attorney-Oeneral and Mr, Lumley Smith for the 
defendants. 

Their Lordships, having reserved judgment, delivered 
judgment, on March 16, in favour of the appellants, 
holding that the Act did not apply to corporations. 



HIGH COURT OF JUSTICE. 



Chancery Division. 

Jbssbl, M.R. 

March 12. 



1^" 



re LoxAx's Arbitration. 



Practice — ArbitraiionSabmission to be made a Rule of 
Divisionnl Court — Rule of Queens Bench Division*^ 
Motion in Chancery Division to set aside Award. 

A motion was made to set aside an award in this Divi- 
sion, where the submission had been made a rule of the 
Queen*s Bench Division pursuant to a provision in the 
agreement that the submission might be made a rule of 
any Divisional Oourt of the High Court of Justice. 

A preliminary objection was taken to the motion that 
it ought to have been made to the Queen's Bench Divi- 
uon. 

Mr. FarweUj for the motion, submitted that, under 
the 3 & 4 Wm. III. c. 15, the parties could make the 
submission a rule of any Oourt or Record ; that the High 
Oourt of Justice was at present the only Oourt of Record 
covered by the words ; that the suboiission was really 
made a rule of the High Oourt ; and, therefore, that the 
motion could properly be made in any Division of the 
High Oourt. 

Mr. F. C. J, Millar, for the respondent, was not 
called upon. 

Jbssbl, M.R., was of opinion that, though the agree- 
ment would have been more properly woided if it had 
provided that the submission might be made a rule of 
the High Oourt of Justice, still tmit the objection to the 
motion was a good one ; and that the parties, imder the 
Judicature Act, could make the submission a rule of 
any Division they thought fit. As the submission had 
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been made a rule of the Queen's Bench Division, he 
considered the application to set aside the award ought 
also to have been made in that Division ; and he there- 
fore refused the motion. 



Qutneery Divimon, 

Maldts, V.O. 

March 13. 



\" 



re Allest. Hincks r. Allbx. 



Settlement en Marriage — Contract hy Letter — WUl — 
Bevecatien of conditional Contract, 

In Aprily 1850, Thompson became engaged to marry 
one M. A. Allen, when her father informed him that he 
had already made his will, and settled his property upon 
his three daughters equally ; and also told him that he 
would allow his daugnter 200/. a year during his life. 
On June 6, 1650, Allen wrote to Thompson as follows : 
* The settlement you propose, I should consider satisfac- 
tory. When I made my will, a few years ago, I then 
divided my property equally between my children, 
settling the same npon the daughters. These measures 
(although it may appear premature to enter upon them 
now) are subjects which 1 consider of neat importance, 
and ouffht to be thoroughly understood in the first in- 
stance by all parties.' 

The marriage took place in July, 1851. Allen never 
allowed his daughter the 200/. a year, nor did Thomp- 
son ever settle anything upon his wife ; and she died in 
1858, leaving three ckildren. Allen died in 1875, 
having^ Inr his will, given the whole of his property to 
his wire K>r life, and after her death to his daaghter, 
Elisabeth Hincks, absolutely. 

The widow died in 1879 ; whereupon this action was 
commenced for the administration of AUen^s estate, and 
this summons was upon a claim by Thompson to be en- 
titled to* one-third of the estate. Thompson, by his 
affidavit, admitted that * the settlement you propose,' 
mentioned in Allen's letter, referred to a settlement of 
200/. a year which he had agreed to make upon Ms in- 
tended wife. 

Mr. Hiffffins and Mr. T. C. Wright in support of the 
claim. 

Mr. Olaue and Mr, Cazem Hardy for the residuary 
legatee under the will. 

Maldtb, V.O., decided that even if the letter were a 
contract on the part of Allen not to alter his will, still 
it was conditional on Thompson's making a settlement on 
his wife ; and, that condition not having been performed, 
the other part of the contract was not binding, and the 
claim, therefore, failed ; but be allowed the costs of both 
parties out of the estate. 



Chancery Division. 1 In re Thb Metropolitan Street 



Bacon, 
March 



Division. 1 
, V.O. \ 
h 13. J 



IiiPRoyEMENT Act, 1877. Kv 
parte B. T. Chamberlain. 

Lands Clauses Act, 1845, ss. 76, rd-^Oumer-^Person in 
Possession — Adverse Possession — Disability — Real Pro^ 
perty Limitation Act, 1874, ss. 3, 5. 

Petition. 

Some messuages in Bennondsey, of which B. T. 



Chamberlain was the ostensible owner, were taken by 
the Metropolitan Board of Works in February, 1878, 
under their powers by virtue of the above-mentioned 
Act 

Upon examining the title, it appeared that the |>ersons 
from whom Chamberlain had purchased, in 1875, in fact 
held the property not as owners in fee, but for a term of 
192 years, expiring on March 25, 1854. The board 
required proof that the person entitled to the reversion 
was under no disability ; Chamberlain insisted that he 
was not liable to adduce any such proof, and, in conse- 

2uence, the board paid the agreed purchase money into 
yourt. Chamberlain now presented a petition that tha 
money might be paid out to him as the person in nosses- 
sion as owner under section 70 of the Lands Clauses 
Act. 

Mr. Hemming and Mr. Renshaw for the petitioner. 

Mr. F. Powntdl, for the board, contended that the 
petitioner was not entitled to the money, as, if the rever- 
sioner were under disability, the petitioner would not 
obtain a title by adverse possession till 1884 \ and his 
own title showed that he was not the owner, which 
brought him within the words of section 79, * until the 
contrary be shown to the satisfaction of the Court.' 
The point was decided in Douglas v. The London and 
North-Western Railway Company, 3 E. & J. 173. 

Baoon, V.C: Section 79 makes the petitioner the 
'owner,' unless the contrary be shown. Who shows 
the contrary P No claim has been made by any one to 
the property. I do not consider Douglas v. The London 
and North- JVestem Railioay Company has any bearing 
upon the present case. 

Order as prayed; costs according to the Act. 



Otancery Division. 

Bacon, V.C. 

March 10. 



Martin v. Howard. 



Evidence — Reputations-Declaration hy deceased Members 
of Family — * Post Litem motam ^-—Evidence inadmissible. 

This was a suit instituted by the plaintiff's predecessor 
in title, in 1859, seeking to share in the personal estate 
of William Jennings, who died intestate in 1798. The 
plaintiff claimed through a deceased uncle, who was 
alleged to have been a cousin of the intestate ; and in 
proof of his pedigree tendered in evidence parol declar- 
ations made to him by his deceased uncle, in the year 
1830 and afterwards. The present suit was not insti- 
tuted till 1859 ; but ' the witness admitted that, at the 
time the declarations were made, he ' knew there was a 
question about the Jennings property.' 

Sir H. Jackson and Mr. Riissell, for the defendants, 
objected that this evidence was inadmissible ; as, having 
been made post litem motam , or after the controversy, 
the subject of the present suit had arisen. 

Mr. Hemming and Mr. Turner for other defendants 
in the same interest. 

Mr. Fischer and Mr. Horsbrugh, for the plaintiff, con- 
tended that, inasmuch as the suit was not instituted till 
1859, the declarations in this case were not within the 
exception of declarations made post litem motam, and 
were therefore admissible. 
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_ Bjloois, y.O.y held that the evidence was inadmissible, 
Bince the declarations were made when there was a 
question as to the distribution of the intestate*8 estate, 
which was the subject in controversy in this suit. 

The plaintLOTs counsel thereupon withdrew their case ; 
and juG^ent was given for the defendants, with costs. 



Chancery Division* 1 

Hall, V.O. \ Martin ». Tollbmache. 
March 3. J 

Deed — Construction — Forfeiture — Shifting Clause, 

This was a special case to determine whether or not 
a certain shifting dause or proviso for cesser had taken 
effect By an mdenture or settlement of 1 804 it was 
provided Uiat if anv of certain specified persons should 
under the will of the fourth Earl of Djsart, ' or other* 
wise/ become entitled to two particular third parts of 
and in certain * manors and other hereditaments in the 
counties of Surrey and Suffolk, or either of the said two- 
third parts or shares, or of or to any part or share of the 
said manors and other hereditaments,' the person so 
becoming entitled should convey and assure the same to 
the uses of the deed, or, in default, should forfeit nil 
interest under the deed. One of the specified persons 
be(»Lme entitled as purchaser for value to a third part of 
the Sumy estates only, but neglected to convey the 
same to the nses of the deed. 

Mr, Davey and Mr, Yate Lee for the parties entitled 
in case the forfeiture had not taken place. 

Mr, Cookson and Mr, ShMeare, Mr, Ince and Mr, 
Strickland, and Mr, Waller and Mr, Rawlinson, for the 
parties in the opposite interest. 

Hall, V.O., held that the forfeiture had not taken 
place, inasmuch as the specified person had become 
entitied to a share of the Surrey estates only, and not of 
the Surrey and Suffolk estates. His lordship also ex- 
pressed a doubt whether in a clause such as the present 
the words 'or otherwise' would be wide enough to 
extend to a person becoming entitied as a purchaser for 
value. 



Chancery Division,^ 

Hall, V.O. V In re Oobbishley's Trusts, 
March 5. J 

Presumption of Death-Seven Years* Absence-^ 
Onus Probandi, 

Under a settlement, dated in 1866, a trust was de- 
clared of a sum of 450/., in favour of H. Corbishley. 
In the year 1861 (five years previous to the date of the 
settlement), H. Oorbishley aisappeared, and had not 
since been heard of. The representatives of the settlor 
claimed to be entitled to this sum under a resulting 
trust, on the ground that the onus of proving that Oor- 
lushley survived the date of the settlement lay upon 
those who claimed on his behalf; and that this onus 
had not been discharged by them. 

Mr, Oreenwoodf for the petitioner, referred to In re 
Zewefs Trusts, 40 Law J, Rep. Ohanc. 602, as showing 
that the onus lay on those who alleged that the person 



S resumed to be dead survived any particular period 
uring the seven years of his disappearance. 

Mr, BramweU Davis and Mr. Tweedie, for the trustees 
of the settlement and the representatives of Corbishley, 
were not called on. 

Hall, V.O., said that the case cited was that of a will 
where the trust was in favour of a legatee who might or 
might not die before the testator. Here the trust was 
in a setUement in favour of a person named ; and was, 
therefore, an existing trust in favour of a presumably 
existing person, until displaced by evidence to the con- 
trary. The onus, therefore, lay on the petitioners ; and 
the fund must be paid to Corbisliley's representatives. 



1' 



Fritz v, Hobsoit. 



Chancery Division, 

Frt, J. 

Feb. 26, 27, 

March 3, 4. 

Nuisance — Highway — Injunction ^Damages, 

The plaintiff was a tailor and dealer in china and 
curiosities. His shop had a small window in Fetter Lane, 
with a larger front and entrance in a narrow passage 
leading eastward from Fetter Lane. The defendant, 
under a contract, rebuilt the hall and premises of the 
Scottish Corporation. The ground on which the bmld- 
ings were erected was not directly accessible to carts. It 
could be approached by three passages — one that adioin- 
inff the plaintiff's house, which was the shortest, and, for 
other reasons, most convenient for the defendant to ase 
in removing the old materials and bringing in the new 
material necessary for his building operations. The 
plaintiff alleged that the work had TOen carried on in an 
unreasonable manner, and created a nuisance, by which 
loss of trade had been occasioned to him. He claimed an 
injunction and damages. Before the action was tried, the 
acts complained of had ceased. 

Mr, North and Mr, Seward Brice for the plaintiff. 

Mr, Cookson and Mr, Northmore Lawrence for the 
defendant. 

Frt, J., held (1) that the defendant did the work in 
an unreasonable manner in not carrying a larger pro- 

Sortion of the material bv the lonp^er passages, and in 
oing the work principally at the ousy period of the 
day ; (2) that there was a good cause of action in re- 
spect of a private nuisance, inasmuch as the access to 
the plaintiff*s shop was interfered with; (3^ also 
in respect of a public nuisance, because the nuisance 
caused a special injury to the plaintiff; and (4) that 
damages in lieu of or in addition to an injunction can be 
given in respect of matters which occur after the issue 
of the writ. 



Common Pleas Division, ] 
March 4. J 



Lucas v. Dicker. 



Bankruptey — Execution — Bankruptcy Act, 1869 (32 «J" 
33 Vict, c, 71), s, do— Notice of Act of Bankruptcy, 

Special case, raising the question whether notice to an 
execution creditor, before sale, that a petition in bank- 
ruptcy had been presented in the Goonty Court at 
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Windsor, against the execution debtor, was a sufficient 
notice of an act of bankruptcy to deprive the execution 
creditor of the protection given by section 05 of the 
Bankruptcy Act, 1869 (32 & 33 Vict. c. 71). 

Oraham for the plaintiff, the trustee in bankruptcy of 
the execution debtor. 

Pitt Levns for the defendant, the execution creditor. 

The OoTTBT (LiNDLET, J. and Lopbs, J.) held that the 
notice was sufficient, for it necessarily involved that an 
act of bankruptcy had been committed. 

Judgment for thejdaintiff. 



Exchequer Division, 
March 15. 



' METROPOLITAlir JjSKER CiRCLE 

Railway Company v. Metro- 
poiiTAW Railway Company 
AND Metropolitan District 
Railway Company. 

Practice— Notice of Trial—Entry for Trial-'Close of 
PleadingB, 

Action for 50,000/. on an award. 

The defendants pleaded a defence and counter-clium. 
The jplaintiffs rephed, and with their reply gave notice 
of trial. The pleadings were not closed then, and were j 
not closed at the time of this application. A summons 
to set aside the notice of trial, and to strike out the 
cause from the list for London, was dismissed by a 
master, and by Pollock, B. 

Qrakam, for the defendant, moved by way of appeal. 

A, L, Smithy for the plaintiff, argued that the notice 
of trial was regular under Order XXXVI., Rule 4, 
which provides that * the plaintift' may with his reply, 
or at any time after the close of the pleadings, give 
notice of trial ; ' and that the entry for trial might be 
made immediately, without reference to the state of the 
pleadings. 

Kelly, C.B., was of opinion that the notice of trial 
was good under Order XXXVI., Rule 4, but that the 
entry for trial before the pleadings were complete was 
irregular. 

Stephen, J., was of opinion that the notice of trial 
was irregular under Order XXXVI., Rule 4, which 
meant that plaintiff might give notice of trial with his 
reply, only if the reply was the close of the pleadings. 

Ctttue struck out of the list. 



In Januaiy, 1879, the debtor, a nursery gardener, was 
indebted to his brother in 200/. ; and, by a bill of sale 
dated January 17, 1870, in consideration of the 200/. 
then due, and ^ in consideration of the sum of 50/. now 
advanced,' the debtor assigned to his brother his stock- 
in-trade and other effects. The bill of sale was properly 
attested and explained ; but it appeared that of the 60/. 
expressed to be then advanced, the sum of 6/. had been 
advanced at the request of the debtor the previous day, 
so that on execution of the deed only 45/. was actually 
paid over. The debtor became bankrupt ; and the County 
Court judge declared that the trustee was entitled to the 
property comprised in the bill of sale, on the grounds 
(1) that, under the circumstances of the case, it was 
void as an act of bankruptcy ; and (2) that it was void 
as against the trustee under the Bills of Sale Act, 1878, 
s. 8, since the consideration had not been truly set forth. 

The bill of sale holder appealed. 

Mr, Winslow and Mr, Nathan for the appellant. 

Mr, De Gex and Mr, Hugo Young for the trustee. 

The Chief Judoe held (1) that the bill of sale was 
not void as an act of bankruptcy; and (2) tbat the con- 
sideration' was truly set forth, since the present advance 
was in fact 60/., though 61, of it was paid on the pre- 
vious day ; and discharged the order of the County Court 
judge, with costs. 



B AC WT 1 ^"^ ''^ ^^^' Walker, & Co. Ex p^rie 

J3ACUXI, Kj.J, f nVDnTTA-w-n 



March 1. J 



TUKQXJAND. 



COURT OF BANKRUPTCY. 



Bankruptcy. 1 
Bacon, C.J. \ Re Sioth, 
Feb. 26. J 



Ex parte A. Smith. 



BiU of Sale^Consideration'^BiUs of Sale Act, 1878 
(41 (J- 42 Vict. c. 31), s, 8. 

This was an appeal from the Warwickshire County 
Court, 



Proof — Liability provable — Discounter — General 
Guarantee — Indorser — Bankruptcy Act, 1809, s. 31 . 

Appeal from the County Court at Bristol. 

In January, 1876, Fox, Walker, & Co., engineers at 
Bristol, accepted bills to the amount of 22,601/. 65. 4d,, 
drawn by Fothergill & Ilankey, ironmasters in South 
Wales. The bills were all due in July, 1876. The 
drawers indorsed the bills generally, and discounted 
them with Sanderson & Co., bill brokers in London, 
who, while the bills were still current, rediscounted 
them with the London and Westminster Bank. Sander- 
son & Co. did not indorse the bills ; but it appeared that, 
in April, 1871, they had entered into a general arrange- 
ment with the luuik, whose customers they were, to 
guarantee the payment of all bills which the bank should 
discount for them. Fothergill & Hankey went into 
liquidation in May, 1876, and Sanderson & Co. imme- 
diately afterwards. Fox, Walker, & Co. did not pay 
the bills at maturity; and the bank claimed against 
Sanderson & Co.'s estate for the whole amount, and re- 
ceived 8,676/. 17s, 2d,f being a dividend of 3s. 7c/. in the 
pound. 

The trustee of Sanderson & Co.*s estate now claimed 
to prove in the liquidation of Fox, Walker, & Co., for 
4,091/. 2s, tkl,, being the above sum of 3,576/. 17s, 2d. 
and 616/. 6s, Id. interest. 

On March 3, 1876, the bank made an arran^ment 
with Fox, Walker, & Co. to accept certain periodical 
payments in discharge of their liability to the bank. 

The trustee of Fox, Walkeri & Co.'s esUte refused to 
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admit Sanderson & Oo.'s proof; and the County Oourt 
judge confirmed his refusal. 

From that decision Sanderson & Oo.'s trustee now 
appealed. :•) 

Mr, WintHow and Mr, Linklater for the appellant. 

Mr. Bompas and Mr. Homer for the respondent. 

The Chief Judge : In my opinioui this is a liability 
provable within section 31. The guarantee given by 
Sanderson & Co. to the bank rendered them liable on 
the bills. There will be no double pi:oof. The proof 
must be admitted. 

Appeal (dlowedf ioith costs. 



ruptcy, 1 

!T, C.J. Y 

ch 15. J 



Bankruptcy, ' 
Bacon, C 
March '. 



Be BfiOOK. Bx parte Nextletoit. 



Bankruptcy — Practice — Time for appealing — Twenty- 
one Days from date of Order ^ Order pronounced^ 
Order settled -^Bankruptcy Bales, 1870, Bale 143— 
Bx parte Cochrane, 68 Law J. Bep, Bankr, 31, L, 
B, 9 Chanc, Div, 60S, distinguished. 

Appeal from the County Court at Dewsbury. The 
order appealed from was pronounced on December 18, 
1879, and settled by the Court on February 12, 1880. 
Notice of appeal was given on February 20, 1880. 



The form of the order, so far as regards the date 
was: — 

'Before the Court. 

'Thursday the 18th day of December, 1879. 

'The above-mentioned motion, coming on for hearing 
this day . . • . It is ordered that the said motion be 
dismissed . . • • 

'Settled 

'By the Court, this 12th day of February, 1880.» 

Mr. Winslow and Mr, Tindal Atkinson, for the re- 
spondent, objected that the appeal was out of time, 
relying especially upon the Chief Judge's most recent 
decision in Bx parte Whitten, re Oreaves, 42 L. T. (n.s.) 
63. 

Mr, T, E, West, for the appellant, relied upon Ex 
parte Cochrane (ubi supra), as snowing that the time for 
appealing to the Chief Judge runs from the date when 
the order is settled, not from the date when it is pro- 
nounced. 

The Chief Judgb : There may be orders such as that 
appealed from in Ex parte Cochrane, in which it does not 
clearly appear at what date the order is pronounced ; but 
there is no doubt here, for that date is given on the face 
of the order. That being so, the rule of this Court is 
clear, that the time for appealing runs from the date 
when the order was pronounced. 

Appeal dismissed f with costs. 
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COURT OF APPEAL. 



FovLXEs V. Thb Metropolitan 
DiBTBicT Railway Cohpaky. 



Cburt of Appeal, ' 

Braxwell, L. J. 

Baggallat, L.J. 

Tersiger, L. J. 

Feb. 26, 27. 

March 9. 

Negligence — Ticket issued hy one Company — Passenger 
carried in Train of Another — Liability for Injuries, 

Appeal from a judgment of the Common Pleas Di- ; 
vision, discharging a rule for a new trial, reported 48 
Law J. Rep. 0,P. 565. i 

The question was whether the defendants were I 
liable for injuries received under the following circum- j 
stances : — I 

The plaintiff took a return ticket of the London and i 
South-Westem Railway Company, to a station on the | 
line of the defendants, whose railway joins the South- \ 
Western line. He went by a train of the defendant^*, I 
who have running powers over the South-Westem line. 
He was injured at a station of the South-Westem Com- I 
pany, owing to the platform being unsuited to the , 
carriages of the defendants. I 

The verdict passed for the plaintiff. The defendants I 
obtained a rule for a new trial, which was afterwards 
discharged. 

The defendants appealed. 
■ The Solicitor-Oeneral for the appellants. 

Mr, A, L, Smith for the plaintiff. 

March 9. — ^Their IjORdships, having reserved their 
judgment, now dismissed the appeal. 

VOL. XV. 



TuxBRiBOE "NVells Local 
r. Akroyd. 



Board 



j Court of Appeal, 

Bramwell, L.J. 

Cotton, L.J. 

I Thesiger, L.J. 

Dec. 20, 1879. 

March 13. 

Public Health Act, 1875, m. 150, '180, 257— ^wm-c^— 
Liability of Oicner of Land not a Party to the 
Arbitration. 

Appeal from the Exchequer Division. 

The Public Health Act, 1875, empowers an urban 
' authority to repair highways, and to apportion the ex- 
, pense amongst the owners of land abutting on the high- 
way. If the amount is disputed, an arbitration is to be 
held, and the award is to oe final and binding on all 
parties to the reference. 

The defendant was a frontager, and was called on to 
pay a sum for expenses incurred under the Public Health 
Act. He did not dispute the amount, but other frontagers 
did. An arbitration was therefore held, to which the 
defendant was no party, and at which he was not repre- 
sented. The arbitratx)r awarded a lai^er sum than that 
which the defendant had been originally called on to 

pay- 

^ The County Court judge held that the defendant was 
liable for the larger sum. 

The Exchequer Division, being equally divided, the 
judgment was affirmed. 

The defendant appealed. 

Mr, Cave (with nim Mr, Jlannen) for the defendant. 

Mr, Webster (with him Mr. E. Pollock) for the 
plaintiffs. 

March 18. — Their Lordships, having taken time to 
consider, now gave judgment in favour of the defendant. 
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YeWENS (ArPBLLAXT) V, NOAKES 

(Respo2^dbst). 



Court of Appeal, 
Bkamwell, LJ. 
Baggallat, L.J. 

TOESIGER, L.J. 

March i\ 10. 

Inhabited House DiUy^ Warehouse in Charge of Care- 
taker — Exemption from House Duty — 32 ^ 33 Vict, 
c, 14, 8. 11. 

Appeal from a judgment of the Exchequer Division 
TKellt, C.B., and Pollock, B.) on a case stated, under 
37 & 3d Vict. c. 10, 8s. 9 and 10, by the Oommissioners 
of Income Tax. 

The question for the opinion of the Court, raised by 
the case, was, whether a certain warehouse belongring 
to the respondent was exempt from inhabited house 
duty. 

The case found that part of the warehouse was occu- 
pied by a clerk of the respondent, who lived there, for 
the purpose of protecting the premises, with his wife 
and family and his servant. Section 11 of the 32 & 33 
Vict. c. i4 provides that any tenement, or part of a 
tenement, occupied as a warehouse only, shall be exempt 
from inhabited house duties, ' although a servant or 
other person may dwell in such tenement, or part of a 
tenement,, for the protection thereof.' 

The Exchequer Division gave judgment for the re- 
spondent. 

On appeal — 

Mr, maclntyre and Mr, Graham appeared for the 
appellant. 

The Soiicitor' General appeared for the respondent. 

Ciu\ adv, viUt, 

March 10. — Their Lordssips reversed tlie judgment of 
the Exchequer Division ; being of opinion that the occu- 
pation of tlie premises was not that of a *• servant or 
other person,' dwelling there for the protection of the 
building, within section 11 of 32 & 33 Vict. c. U. 



Court of Appeal, \ 

Bbauavell, L.J. I 

Baggallat, L.J. V Burns v. Nowell. 
Thesiger, L.J. 

March 8, 9, 10. ; 

Kidnapping Act^ 1872 (35 Sf 30 VicL c, 19), «. 3, 9— 
Seizure of Vessel — Justification, 

Appeal from the Queen s Bench Division, 
This action was brought to recover damages for the 
seizure by the defendant, a lieutenant in the navy, of 
the defendant s brig Aurora, which was engaged in the 
South Sea trade. The Aurora started from Australia, in 
1871, for a trading voyage in the South Pacific. While 
she was absent on this voyage, the Kidnapping Act, 1872 
(3o & 30 Vict. c. 19), came into operation. Bv section 3 
of that Act, it is made unlawful for any British vessel to 
carry native labourers of the islands in the Pacific, not 
being part of the crew, unless the master of the vessel 
has given a bond and obtained a license. By section 9 
it is an ofience to ship, embark, receive, detain, or confine 
on board any vessel any native of these islands 
without his consent. Section 10 empowers officers in 
the navy to seize vessels suspected, upon reason- 
able grounds, of an offence against section 9, 
and section applies the provisions as to seizure of 



British vessels found carrying native labourers without 
a license. In Au^rust, 1873, the defendant, who was in 
command of H.\f.S. Sandfly, found the Aurora near 
Simbo in the Solomon Islands with some natives on 
board, and seized her. The natives were employed 
partly in working the vessel, and partl}r in diving and 
fishing and trading on shore. At the trial Lord Oolb- 
BIDGE, O. J., asked the jury whether at the time of seizure 
or detention the defendant had reasonable cause for 
thinking that the Aurora was emplojred in breaking the 
Act of Parliament The jury found in the affirmative. 
Judgment was given for the defendant, and a rule for a 
new trial was discharged by CockburKi OJ,, and Lush, 
J. The plaintiff appealed. 

Mr. A, Wills and Mr. Edwyn Jones for the plaintiff. 

Mr. A. Staveleg Hill and Mr. Bosanquet for the 
defendant. 

Their Lordships held that the defendant was protected, 
on the ground that he honestly believed that the captain 
of the Aurora was committing an offence against the Act 
of Parliament. They further said that the carrving of 
the natives, -which began before the passing of the Act, 
was not within section 3, and that no offence had been 
committed under section 9. 

Judgment affirmed. 



Powell and Another v. Fall. 



Court of Appeal. 

Brahwxll, L.J. 

Baggallat, L.J. 

Thesiger, L.J. 

March, 17, 18. 

The Locomotioes ActSj 1801 and 1805 — Nuisanes — Loco- 
motives used on Roads — Injuries by — IMiiity of 
Oivner of Locomotive. 

Appeal from a judgment of Mellor, J. 

The action was to recover damages for injury to the 
plaintiff's stack of hav, caused by sparks flying from a 
traction engine of t^e defendant's, which was bein^ 
driven along a highway near the stack. 

Mellor, J., tried the case, without a jury, at Devizes. 
There was no negligence on the part of the defendant s 
servants, and the engine was constructed according to 
the requirements of the Locomotives Acts, 1801 and 1805. 
Mellor, J., gave judgment for the plaintifls. 

Mr. Cave and Mr. Kinglake for the defendant. 

Mr. A. Charles and Mr. Bullen for the plaintiffs. 

Their Lordships affirmed the judgment of Mellor, J. ; 
holding that the Locomotives Acts did not relieve the 
defendant of his common law liability for injuries to 
others caused by his using the engine on the highway. 



Court of Appeal, 

Brahwell, L.J. 

Baggallat, L.J. 

Thesiger, L.J. 

March 18. 



Mellor (Appellant) v. Dexhast 
(Respondent). 



Appeal — Jurisdiction — Criminal Cause or Matter — Offence 
against Bye-law made under the Elementary Edueo'- 
tion Act, 1S70— Judicature Act, 1873, s. 74. 

This was an appeal from a judgment of the Queen's 
Bench Division, for the respondent, upon a case stated 
by justices. 



Digitized by 



Google 



NOTIb OF 0A8B8. 1 
Hatch S7, 1880. J 



THE LAW JOURNAL. 



[VOL. 16.] 43 



The appellant, Mellor, who was the School Board 
officer for the borough of Oldham, laid an information 
against the respondent for not sending his child to 
school in accoraance with the provisions of a bje-law 
made by the School Board under section 74 of the 
Elementary Education Act, 1870. The bye-law pro- 
vided that a fine of 6s. (made enforceable under Jeryis*8 
Act hj section 02 of the Education Act, 1870) should 
be paid by parents neglecting to send children to school. 
The case stated raised the question whether or not the 
respondent was bound to send the child, who was at- 
tending an efficient elementary school under the Factory 
Acts, to the Board school under the bye-law. 

On appeal from the judgmant of the Queen's Bench 
Division, an objection was taken, for the respondent, to 
the jurisdiction of the Court of Appeal, on the ground 
that this was a * criminal cause or matter ' within sec- 
tion 47 of the Judicature Act, 1873, and no appeal 
would lie ^m the judgment of the Queen's Bench 
Division, except for error of law apparent on the record. 

Mr, A, X. Smith and Mr. Dicey appeared for the 
appellant. 
Mr, Aspland for the respondent. 

Their Lordships allowed the objection ; holding that 
the judgment of the Queen*s Bench Division was in a 
* criminal cause or matter ; ' and, therefore, that no appeal 
could be brought from it. 



Court ofjippeai. 

Jaxbb, L. J. 

Brstt, L. J. 

GonoN, L.J. 

March 18. 



jRe WiLLsow. Ex parte Nicholson. 



UquidatUm — Creditor's Application to examine privately 
the Debtor—The Bankruptcy Act, 1809, s, 96. 

This was an appeal from Mr. Registrar Pepvs, acting 
as Chief Juues, refusing an application by the appel- 
lants, creditors of the debtor, for leave to examine 
privately the debtor and certain other creditors, rela- 
tives of the debtor. The anplicants deposed that they 
had grave suspicions as to tne validitv of a bill of sale 
executed by the debtor within twelve months of his 
liquidation, and desired to investigate the trade dealings 
and transactions between the debtor and the bill of sale 
holder and his relatives ; they offered to put all deposi- 
tions on the file, for the use of the trustee in the liquid- 
ation, and to pay all the costs of the examinations. 

The trustee opposed the application on the ground 
that he had investigated the debtor's aflairs, and was 
satisfied that the debtor had truly disclosed the whole 
of his estate. 

Mr. Creed (Mr. Robinson with bira) for the appel- 
lants. 

Mr. Wiitslow and Mr. 11. Reed for the trustee. 

Their IjORDships held that a creditor was not en- 
titled, ex dehito justiliay to such an examination. It 
was a matter within the discretion of the Court ; and the 
Court must be satisBed of the reasonableness of the 
application y and that a pritna facie case for investigation 
is made out In the present case the applicants failed 
to make out a prima facie case. The appeal must be 
dismissed, with costs. 



Babcoce Ann Othrbs v. Lawsox 
AND Others. 



Court of Appeal. 
Bramwell, L.J. 

BAOeALLAT, L. J. 

Thesioer, L.J. 
March 19. 

Conversion — Pledge^ Special Property — Redelicery ob- 
tained by Fraud—Rights of innocent Transferee. 

Appeal from a judgment of the Queen's Bench Divi- 
sion, reported 48 Law J. Hep. Q.B. 624. 

Messrs. D. pledged certain goods to the plaintiffs, and 
plaintiffs agreed to deliver them to Messrs. D. as sold, 
on Messrs. D. agreeing to pay the proceeds of the sale to 
the nlaintiffs. Messrs. D. afterwards pledged the same 
gooos to the defendants, who were unaware of the 
former pledge to the plaintiffs ; and Messrs. D., by re- 
presenting to the plaintiffs that they had sold the goods 
to the defendants, procured a delivery order from the 
plaintifi's, and delivered the goods to the defendants, 
who sold them. 

The plaintiffs sued the defendants for conversion. 

The Queen s Bench Division gave judgment for the 
defendants. 

The plaintiffs appealed. 

Mr. Chalmers (Mr, Herschell with him) for the 
plaintiffs. 

Mr, Warr (Mr, Othen with him), for the defendants, 
was not called on. 

Their Lordships affirmed the judgment of the 
Queen*8 Bench Division. 



Court of Appeal. 

Bravwrll, L.J. 

Baggallat, L. J. 

Thrbigrr, L. J. 

March 19. 



Da VIES V. QOODXAN AND ANOTHER. 



BiU of Sale— Effect of Non -- attestation as 
Grantor and Grantee—il & 42 Vict. c. 31. ss. 



between 
8,10. 

Appeal from the Common Pleas Division, reported 
49 Law J. Rep. C.P. 101. 

The Common Pleas Division gave judgment for the 
plaintiff, holding that the non-attestation of the bill of 
sale rendered it void as between the grantor and grantee. 

The defendants appealed. 

Mr. Bompas for tne api>ellant. 

Mr. Core for the plaintiff. 

Their Lordships allowed the appeal. 



LowRET V, Barker and Others. 



Court of Ajfpeal. \ 
COCKBURN, L.C.J 

Bramwell, L.J. 

Cotton, L.J. 

Thesiger, L.J. 

Dec. 8, 1879. 

March 20. 

Bankruptcy — Disclaimer of Lease by Trustee in Bank'- 
ruptcy — E^ect of Disclaimer — Liability of Trustee for 
Rent after Disclaimer — Use. and Occupation — The 
Bankruptcy Act, 1869, s. 23, 

Appeal from a judgment of Brbit, L.J. 

The plaintiff was the trustee in bankruptcy of Dixon 
& Co., who were adjudicated bankrupts on October 8, 
1877. Dixon & Co. were dyers, and at the date of the 
bankruptcy were tenants to the defendants of a mill 
and premises at Leeds, under a lease for seven venrs 
from October 8, 1873, at a vearly rent of 6001 
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payable on the usual quarter days. On Dixon & 
Oo. becoming bankrupt, the plaintiff carried on their 
businefis for the benefit of the estate until certain 
dyeing materials left on the premises were used up ; and 
in the course of the business the plaintiff did some work 
for the defendants, to recover the price of which this 
action was brought. The plaintiff's claim was admitted ; 
but the defendants counter-claimed for a sum in respect 
of the plaintiff's use and occupation of the premises 
from April 1 until May 28, 1878, under the follow- 
ing circumstances: On January 4, 1878, the plaintiff 
paid to defendants a quarter's rent for the premises, and 
on January 4 sold the effects remaining on them, and 
from that time ceased to use the premises. On April 1, 
1878, the quarter's rent for the premises was paid to the 
defendants by Wilkinson and Kendal, who were creditors 
of the bankrupts and assignees of certain machinery 
belonging to the mill, which machinery, under the 
provisions of the lease, was to be paid for on its 
expiration by the landlord. From April 1 to May 
28 the plaintiff kept the keys of the premises 
in his possession; bat on the latter day he dis- 
claimed the lease and gave up the keys to the defend- 
ants, who did not oppose the disclaimer. Brett, L. J., 
upon these facts, gave judgment for the plaintiff in 
respect of the defendants' counter-claim. 

Mr. C. Russell and Mr. Shield for the defendants. 

Mr. A. Wilis and Mr. A. L. Smith for the plaintiff. 

Cur. adv. vuU, 

March 20.— Their Lordships affirmed the judgment 
of Brett, L.J., for the plaintiff; holding that, upon the 
execution of the disclaimer, which by section 23 of the 
Bankruptcy Act, 1869, operated as a surrender of the 
lease on the date of the oraer of adjudication, the trustee 
must be taken as never having had any interest under 
the lease ; that he was not liable under any implied con- 
tract for use and occupation of the premises ; nor was he 
liable on a quantum meruit as a trespasser. 

Thesioer, L.J. (in whose judgment Oockbtjrit, L. J., 
concurred), desired, however, to guard himself from 
holding that, as a general principle, a trustee in bankruptcy 
who has had the use and occupation of the bankrupt s 
leasehold premises without payment, on disclaiming the 
lease, is absolved from personal liability. 



T,L.J. \ 
», L.J. J 



M^Stephbnb & Co. ». Oar^tegie. 



ITawksley 



r. Bradstiaw 
\nother. 



and 



Court of Apjjeal, ' 

Bramwell, L.J. 

Bagoallat, L. J, 

Thesiger, L.J. 

March 22. 

Practice — Pleading — Action for Libel — Denial of Libel 
and Payment into Court — Pules of Court,' Orders 
XXVIL and XXX. 

Appeal from the Queen's Bench Division, reported 49 
Law J. Rep. Q.B. 207. 

The plaintifi brought an action for libel. 

The defendants denied the libel, pleaded an apology, 
and paid money into Court. 

The Queen's Bench Division refused to allow the pay- 
ment into Court to be pleaded with a denial of the libel, 
and held that the statement of defence was embarmssing, 
and ought to be struck out, under Order XXVIL 

The defendants appealed. 

Mr. Graham for tne appellants. 

Mr. Cave and Mr. Dunn for the plaintiffs. 

Their Lordships reversed the judgment of the Queen's 
Bench Division. 



Court of Appeal, "] 
Jessel, ~ 
Brett, 
Cotton, 

Practice-Service out of Jurtsdiction-^RuleB of C^urt 
1876— Orcfcr XX, Rule 1. 

Appeal from decision of Bacof, V.C, noted ante,^. 7, 
holding that Ruys & Co., foreigners resident out of the 
jurisdiction, and agents of the defendant Carnegie, the 
second mortgagee of a British ship, had been rightly 
made defendants. 

The plaintiff was the first mortgagee of the ship, and 
the action was to establish his right to leoeive the pro- 
ceeds of the freight of the ship which had been made 
payable and had been paid to Ruys & Co. at Antwerp, 
or to be paid thereout the amount he had paid for the 
wages of the crew and the wages and disbursements of 
the master. 

Mr. Everitt, for the appellants, contended that Order 
XI., Rule I, did not apply. The subject matter of the 
action was not properly within the jurisdiction ; nor was 
there any contract entered into between the plaintiff and 
Ruys & Co. within the jurisdiction which was sought to 
be enforced or for breaen of which damages was claimed. 

Mr. H. Burton Buckley, contra. 

Their Lorpships reversed the decision of the A'ic^ 
Chancellor*, being of opinipn that no contract at all 
existed, or had existed, between the plaintiff and Rays 
& Co. The equity of the plfdntiff was a right of contri- 
bution against Ruys & Co., in respect of which they 
must be sued at Antwerp. 

HIGH COURT OF JUSTICE. 
Chancery Division, l FoRSTBR v. The Majtchester aitd 
Hall, V.C, V Milford Railway Compai^t. 
March 20. J Ex parte PuQ^. 
Lands Clauses Act, 1845, s. 11 — Vender of Land to 

Railway Company — Rent-charge — RigJU of Vendor to 

re-enter under Covenant. 

Adjourned summons. 

The applicant had, in 1871, sold land to the company 
in consideration of rent-charges; and the conveyaaces 
were made to the use that the yendor might out of the 
land take the rent-charges ; and that, if any payment 
should be in arrears as therein mentioned, he might 
enter on the lands, and exclude the company, and hold 
the lands till satisfaction ; and subject, as aforesaid, to 
the use of the company. 

In 1875 a receiver of the undertaking was appointed 
in this action, who was directed to apply balances in 
his hands, after payment of the working expenses, in 
meeting arrears and accruing payments of rent-chaiges. 
The applicant's rent-charges being in arrear, he sought 
the leave of the Court to enter upon the lands till 
satisfaction. 

Mr, Oraham Hastings and Mr. Kenyan Parker for 
the summons. 

Mr. Wm, Pearson {Mr. Wtn. Barber with him) : 
The remedy for re-entry is inconsistent with enjoyment 
of the land for the purposes of the railway, and cannot 
be made use of. 

Hall, V.C, granted the application. The contract 
of the parties provided for this remedy, which was 
within the liberty given to them by section 11 of the 
Lands Clauses Act. What the party re-entering could 
do with ^the land, was a question not now before the 
Court. 
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HOUSE OF LORDS. 

"?SJ^h"lJ^' }BaHOO SB POBTUGAL V. WaDDBLL. 

Double Proof^Two Firms compoeed of eame Person* — 
Administration of one Estate in two Countries — 
Bankruptcy Act, 1869, s. 37. 

This wu an appeal from a judgment of the Court of 
Appeal (reported Notea of Uaaes, vol. zi?. p. 71, sub 
nom, Bx parte Banco de Portugal,^ in re Booper) affirm- 
ing one of Mr. Registrar Murray, sitting as Chibp Judge 
in Bankruptcy. 

J. E. Hooper and J. K. Hooper, the younger, carried 
on business in London as wine and spirit merchants, 
under the firm of Richard Hooper and Sons ; and at 
OportOy as wine shippers, under the firm of Hooper 
Brothers. 

The English firm filed a petition for liquidation ; and 
shortly afterwards proceedings were taken in Portugal for 
winding up the aliairs of the firm there. According 
to the Portuguese law, the estate in Portugal was 
divided among the Portuguese creditors, to the exclusion 
of those resioin^ elsewhere. The appellant hank, as a 
Portuguese creditor, received a diyidend upon the debt 
due to them out of the estate in Portugal, and afterwards 
tandered a proof in respect of the same debt in the English 
liquidation. 

Mr. Registrar Murray admitted the proof, but only on 
condition that the bank should not receive any dividend 
on it until the other creditors had received a dividend 
equal to that which the bank hsd already received. 

This decision wss affirmed by the Court of AppeaL 

The bank appealed by leave of the Court. 

A petition was also presented by them for the admis- 
sion of further evidence, which had not been tendered 
before the Court of Appeal. 

Mr. M. Cookson and Mr, Sianey Woolf for the appel- 
lant company. 

Mr. lie Oex. and Mr. M^Call, for the respondent, the 
trustee, were not called upon. 

Their Lobdships (Eabl Caibns, L.C, Lobd Sblbobkb, 
and Lobd BiAOXBtntH) held that the evidence was inad- 
missible ; and dismissed the appeal, with costs. 

TOL.zy. 



T?^^"ia*^Q Oii'oft 1 National Bolivian NAvieATiow 
^m^ifit'S: J C0KP.Hr V. WIX.OH. 

ImpraeticabUUy of Objects of Trust — BesuUing Trust. 

This was an appeal from a judgment of the Court of 
Appeal reversing one of I'bt, J. 

In the year 1872 a loan was brought out in England, 
on behalf of the Republic of Bolivia, for the purpose, as 
was stated in the prospectus inviting subsmptions, of 
subeidising the National Bolivian Navigation Company, 
which had been formed to open a communication from 
Bolivia to the Atlantic Ocean via the Amazon. It was 
stated in the prospectus that a contract had been entered 
into for the construction of a railway (which was a prin- 
cipal feature in the scheme), and that the same was to be 
completed and equipped wiUiin two years. 

In accordance with the terms of the prospectus^ a sum 
equal to the contract price of the railway (in addition to 
interest and drawings on the loan for two years) was 
retained out of the proceeds of the loan, and placed in the 
hands of trustees to be applied in payment of the work 
of making the railway as it proceraed. In addition to 
the general guarantee of the Bolivian Government, tiie 
profits of the navigation company and of the railway and 
the customs duties on all goods entering Bolivia by the 
new route (which duties had been granted to the appel- 
lant company) were hypothecated as security for the 
loan. 

The orifi^al contractors discovered that the railway 
could not be made in the time or for the price agreed 
upon, and threw up their contract, alleffinff that they 
had been deceived as to the length or t£e proposed 
line. 

Some litigation thereupon took place as to the trost 
fund ; and it was held by Jessel. M.R, that it must still 
be applied to the making of the railway, there being 
then no allegation that the scheme was impracticable. 

The respondent Wilson subsequentiy commenced the 

E resent action on behalf of himself and all other bond- 
olders, for the distribution among them of the trust 
fund, on the ground that the scheme had become im* 
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practicable by reason of the withdrawal of the Bolivian 
concession from the company, and because the sum 
requisite for building the railway largely exceeded the 
trust fund, and no more money was forthcoming. 

A demurrer by the defendants was overruled by 
Jessel, M.R.; but at the hearing, which took place 
before Fry, J., that learned judge gave judgment for the 
defendants, without calling upon them for evidence or 
argument. 

On appeal by Wilson, the Court of Appeal called upon 
the defendants to produce their evidence, and in the re- 
sult reversed the judgment of Fry, J., and ordered the 
fund to be distributed. 

Mr. Benjamin, Mr. Davey, and Mr. Bighy for the 
appellants. 

The Solicitor-General, Mr. SoiUhffate, Mr. Fooks, and 
Mr. Cozens Hardy, for the respondent Wilson, were not 
called upon. ' 

M^. M^Naghten and Mr. Snagge for the trustees. 

Their Lordships (Earl Cairns, L.C, Lord Hath- 
ERLET, Lord Pbnzancb, Lord O'Hagak, Lord Sbl- 
BORNE, and Lord Blackburn) held that the scheme 
had become abortive, and that there was a resulting 
trust for tbe bondholders. The decision of the Court of 
Appeal was, with an unimportant variation, affirmed, 
with costs. 



The Bishop of Oxford. 



House of Lords. ^ 
March 4. 8, 9, >Re6INA v. 
11, 15, 16, 23. J 

Church Discipline Act (3*4 Vict. c. 86), s. S-^Meaning of 
the Words'Itshallbelnwful^'^Discretian of Bishop as 
to issuing a Qommission — Mandamus. 

• This was an appeal from a decision of the Court of 
Appeal, reversing one of the Queen's Bench Division. 
The proceedinjrs" in the Courts below are reported 48 
Law J. Rep. Q.B. 609. 

The appellant applied to the Bishop of Oxford to take 
proceedings under the Church Discipline Act, s. 3, 
either by issuing a commission or by letters of request, 
in respect of offences against the law ecclesiastical 
alleped to have been committed by the Rector of Clewer 
in the county of Berks. 

The bishop, being of opinion that under the section 
he had a discretion whether or not he would allow pro- 
ceedings to be taken, refused the application. 

The appellant then moved in the Queen's Bench Divi- 
sion for a mandamus to the bishop to take one of the 
two courses mentioned in the section. The Queen's 
Bench Division granted a mandamus, but its decision 
was reversed by the Court of Appeal. 

Mr. Herscheti and Mr, Jewie (Mr, Chalmers with 
them) for the appellant. 

Mr. Charles {Mr, M, Mackenzie with him) for the 
Bishop of Oxford. 

Mr. Phillimore for the Rector of Clewer. 

Mr. Chalmers was, by special leave of the House, 
heard in reply, both the le^ing counsel for the appel- 
lant, who had already addressed the Court, being absemt 
on public business. 

Their Lordships (Earl Cairns, L,C., Lord Pen- 
zance, Lord Selborne, and Lord Blackburn) affirmed 
the decision of the Court of Appeal, with costs. 
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Court of Appeal. 

James, L.J. 

Brett, L. J. 

Cotton, L.J, 

March 18. 

Idrntidation — Notice of Claim (f-^Secwed Creditor — 
jDeclaration and Payment of Dividend by Trustee 
without making a Beseroe in Bespect of Claim — The 
Bankruptcy Act, 1869, ss. 40, 42, iS^-The Bank- 
ruptcy Bules, 1870, Bules 136, Si2 — Bankruptcy 
Forms, No. 126. 

This was an appeal from the decision of Bacon, C.J. 
(noted ante, p. 8), ordering the trustees in the above 
liquidation to pay a dividend of Ss. 6d. in the pound on 
the proof of the London and Yorkshire Bank, creditors 
of the debtors; which order, as the trustees had no 
assets in hand, amounted to an order on them for per- 
sonal payment. 

The proof had been sent in after the dedaiation and 
payment of a dividend by the trustees ; a previous proof 
oy the bank having been admittedly properly rejected 
by the trustees. 

The trustees had given the bank the usual notice le- 
quiring them to assess and estimate their securitiea, and 
to prove their debt, otherwise they would be excluded 
from dividend ; and the bank had stated their intention 
to realise their securities, and to send in a further proof, 
and meanwhile gave notice that they had a claim against 
the estate. 

The County Court judge, on the application of the 
bank, held that the trustees ought to have made a reserve 
in respect of the claim of the bank, and ordered them to 
pay the dividend ; and the Chief Judge affirmed his de- 
cision as above. 

Mr. De Oex and Mr. E, C, Willis for the appellants, 
the trustees. 
Mr. Window and Mr. Finlay Knight for the bank 
Their Lordships reversed the dedsion of the Courts 
below, being of opinion that there had been nothing im- 
proper or misleading in the conduct of the trustees. 
The notice of claim given by the bank was not notice of 
such a debt provable in the liquidation as required the 
trustees, on declaring a dividend, to make a reserve in 
respect of it. If the bank, for some reason or other, 
were unable to realise their securities immediately, or 
desired not to do so, they should have applied to the 
Court to postpone the declaration of the dividend, or for 
such order as they thought themselves entitied to ; and 
the Court would have made such an order as would 
have been just. 



In re D'Anoibav (Decbasbd). 
'Andrews v, Andrews. 



Court of . 
James, L.J 
Brett, L. J. 
Cotton, L. J. 
March 2, 24. 

Power to appoint by Tenant for lAfe^-Exercise of Power 
by Infant. 

This was an appeal from a decision of JxssSL, M.R. 
(reported Law Journal Notes of Cases, vol. xiv. p. 146), 
overruling a demurrer, and holding that an infant ooold 
exercise a power over property in which she had an in- 
terest, and over which the exercise of the power did not 
affect her interest. 



Digitized by ^OOQIC 



April 8, 1880. J 



THE LAW JOUENAL. 



[VOL. 180 47 



Mr, Inoe and Mr. WUkimm for the appelant. 

Mr. equity and Mr. PhUlpotU for the respondent. 

March 24. — ^Their Lobdships to-day affirmed the 
judnuent of the Master of the Rolls, but said that thej 
wooid give their reasons for their decision on some future 
occasion. 

HIGH COURT OF JU8TI0B. 



} 



In re Thb Manohbbtbb ajto Mil- 
roBD Railway Goxfaxtt. 



Chancery Divinon. 

Hall, V.C 

March 17. 

Railway Campany-^Rmt-H^harge — Lands Clausei Con- 
tdidatian Act^ 1845, «. 10. 

In this case a question arose as to the validitj of cer- 
tain lent-chaigee granted by a railway company to their 
contractor. The agreement between the company and 
contractor in effect was that if any landowner was un- 
willing to sdl to the company in consideration of a rent- 
diaiffe, the contractor should purchase for money, and 
resell to the company, who should grant a rent-chaige to 
the contractor. The rent-charges so granted were of 
two kinds. In one class of cases the contractor agreed 
with the landowner for the purchase of the land, and 
paid the purchase money to the vendor who conyeyed 
to the company, and the company then by a subseouent 
deed granted a rent-charge to the contractor calculated 
on the amount so paid, in the other class of cases the 
xent-charges were granted generally in respect of sums 
of money paid by the contractor for the purposes of the 
company. The chief clerk having disallowed all the 
rent-chaxves, the contractor took out a summons to vary 
the certificate. 

Mr. W. Pearion and Mr. W. Barber for the con- 
tractor. 

Mr, Oraham Hastings and Mr. Kenyan Parker ^ contra^ 
contended that the rent-charges were void, as iJie con- 
tractor had never been either an owner in fee or entitled 
to dispose of the land within the Lands Clauses Con- 
solidation Act, s. 10. 

Hall, Y.C, held that the rent-charges of the first 
kind were good ; the substance of the case beiug that 
the contractor purchased and took the land and sold it 
to the company, and the conveyance direct to the com- 
pany being merely to avoid circuity. The rent-charges 
of the second kind were invalid, as it did not appear 
that tiie money was paid by the contractor to an^ per- 
son who was selling to the company as an owner m fee, 
or whether such money was purchase money or otJier 
compensation ; e.g. for injuriously affecting lands, sur- 
Teyors' fees (it might be the contractor's own surveyor's), 
or the lOre. 

Queen^s Bench DiMan. 1 
(Magistrates' Case.) \ Rbgika v. Pbicb aitd Others. 
March 20. J 

Poor Bates — Warrants of Distress — Summary Juris- 
diction of Justices — Procedure — Statutes 11 4" 12 
Vict. c. 43 ; and 42 ^ 43 Vict. c. 49. 

This was an application for a writ of mandamus^ in 
which the qaeetion raised was whether the Summary 
Jurisdiction Act, 1879, has done away with the sum- 
mary power of magistrates to issue warrants ^of distress 
for poor rates. 

Mr. Price, and other magistrates of Middlesex, had 
lefnsed to issne wanants of distress for the recovery of 



certain poor rates, on the ground that the procedure in 
such cases was now regulated by the Summary Jurisdic- 
tion Act, 1879. 

By the Summary Jurisdiction Act (42 & 43 Vict. c. 
49), s. 47, the provisions of this Act, with respect 
to a sum adjudgea to be paid by an order, shall apply > bo 
far as circumstances admit, to a sum in respect ot which 
a Court of summary jurisdiction can issue a warrant of 
distress without an information or complaint under the 
Summary Jurisdiction Act, 1878, in like manner as if 
the said sum were a civil debt ; and the provisions of 
this Act, with respect to the hearing, trying, determin- 
ing, and adjudging of a case by a Court of sununary 
jurisdiction, when sitting in open Court, shall apply to 
the hearing, trying, determining, and adjudging by a 
Court of summary jurisdiction of an application for the 
issue of anv such warrant. 

Poland showed cause. 

The Solicitor-Oeneral and Lush-Wilson supported the 
rule. 

The CouBT (CocKBUBN, L.C. J., Lush, J., and Bowev, 
J.) held that the magistrates, in issuing warrants of 
distress for poor rates, do not sit as a < Court of sum- 
mary jurisdiction ' under Jervis's Act, and that section 
47 applied onljr to cases in which the application might 
be under Jervis*s Act. 

Rule absolute. 



Queen's Bench Division. 1 j^ ^^ VrnTtrm 
March 22. J ''** ^^ ^^^CE* 

Statute 4 (J- 6 Wm. IV. c. 76, s. 38— CTmcm— J£r 
officio Guardians— County Justices— County of a Town. 

This was an application for a quo warranto ; the Ques- 
tion raised being, whether justices for the county of the 
town of Poole had a right to act as ea- officio guardians 
under the provisions of 4 & 5 Wm. IV. c. 76, s. 38, by 
which, inter aUa, * Every justice of the peace residing in 
any parish, and acting for the county, riding, or division 
in wnich the same may be situated,' is made an ex officio 
guardian of a workhouse. 

Arthur Charles and Rudge showed cause, and con- 
tended that the words ' county,' * riding,' or ' division ' 
included a county of a town ; and that, therefore, the 
justices in auestion lawfully acted as ex officio guardians 
for the Poole Union. 

Wills and Pollard, contra, arffued that the words em- 
ploved in section 38 applied only to counties at large, 
and not to counties of towns. 

The CoiTKT (CocKBTTBir, L.C. J., Lush, J., and Bowxif , 
J.) discharged the rule, holding that the term ' county ' 
included a county of a town. 

Rule discharged. 

Queen's Bench Division. ^ Goldbtbaw (Appbllant) v. 
(Magistrates' Case.) > Dvckwobth aitd Another 
March 23. J (Rbspondbnts). 

Highway — Projection over Footpath — Obstruction. 

Case stated under 20 & 21 Vict. c. 43. 

By an Act ' for the promotion of the health of the 
inhabitants of Liverpool and the better regulation of 
buildings in the borough,' it was enacted that ' no pro- 
jection of any kind should be made in front of any 
building over or upon the pavement,' with certain excep- 
tions in favour of shop fronts and doorways. 

The respondents were summoned under the above pro- 
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TiBiona. The projection complaiiied of was an oriel win- 
dow, not in the nature of a thop front or doorway, whioh 
projected over the payement of the street. It was admitted 
that the window did not interfere with the uae of the 
fSDotpath, bnt only with the access of light and air to the 
street, and with the regularity of the line of buildings 
in the street. The ma^strate dismiaaed the aummons, 
but stated the above case. 

M, S» Wright for the appellant. 

The respondents did not appear. 

The OouBT {ItUVE, J., and MAiriarr, J.) held that 
the statute only prohibited projections which prevented 
free passage along the pavement ; and not to projections 
in the upper part of boiidiDgs, which merely interfered 
with the aooesa of light and air. 

Appeal ditmmed. 



the direction of the learned judge was wrong, as ths 
consideration was only the money whioh was paid, and 
that that waa truly stated. RvU abtoluis* 



Common Plea$ Division, 
March 17. 



Hamlyn v. Bsttelet. 



Common Pleas Division, 
March 18, 20, 22. 



{ 



MatOB AI7D BUBOBSSBS OF 

Saltabh V. GooDXAir and 
Another. 



Bill of Sale-^StaUment of Contideralion--BiUs of Sale 
Act, 1878 (41 (J- 42 Viot. o. 31), s. 8. 

In this case — which was an interpleader issue whether 
certain goods, seized in execution, were the property 
of the plaintiff as against the derendant, the execu- 
tion creditor — the question was raised, whether the bill 
of sale of the goods, which had been given by the exe- 
cution debtor to the plaintiff, set forth the consideration 
for which it was given as required by section 8 of the 
Bills of Sale Act, 1878 (41 & 42 Vict. c. 31). The 
bill of sale recited that the grantor, having two execu- 
tions on his premises, and bemg unable to carry on his 
business by reason thereof, had applied to the plaintiff 
to lend him 182/. 3f., to enable him to pay out such exe« 
cntions, and that the plaintiff had agreed to this on 
having the assignment ; and then the bill of sale stated 
that, in pursuance of such agreement, and in consider- 
ation of the sum of 182/. Ss, then paid, the grantor as- 
signed the goods therein mentioned to the plaintiff. 

At the trial at Ohelmsford, before Dbnxav, J., the 
evidence was that the plaintiff gave various cheques, 
whidi were duly paid, for several sums, amounting in the 
whole to the said 182/. Bs, One of these cheques was 
given to the sheriff's officer ; another was given to an 
execution creditor ; another was given to the grantor 
himself of the bill of sale ; and one for 26/. was given to 
the solicitor of such grantor for money lent and for costs. 
It appeared, however, that the grantor knew and 
sanctioned the cheques being so drawn and given. The 
leaned judge held that the consideration was not 
correctly set forth in the bill of sale, and directed a 
verdict for the defendant. A rule nisi for a new trial on 
the ground of such direction being a misdirection was 
obtained, and against this rule 

Witt showed cause. 

E, FoUoek in support of the rule. 

The CoiTBT (Qbove, J., and Denhan, J.) held that 



Trespass—Oyster Fishery— Claim to take without Stint — 
Free Inhabitants of ancient Temments. 

Special case. 

The plaintiffs— claiming, by virtue of divers royal 
charters and by prescription, to be poaaeaaed of the aoil 
and of a several oyster fishery in a navigable part of the 
river Thames — sued the defendants for disturbance of 
the fishery by dredging for oysters. The defendants 
justified as free inhabitants of ancient tenements in the 
boroiij^h of Saltash from time immemoriad, to have 
exercised the privilege of dredging for oysters in the 
locus in quo from the second day of February to Easter 
Eve in each ^ear, and of catching and carrying awaj 
the same, without stint, for sale. The defendant 
further claimed to have exercised these privileges as 
free inhabitants of the borough of Saltash, and iiJso as 
subiects of the realm. It was found, as a hot, that 
sucn a usage as was claimed by the defendants would 
destroy the fishery. 

The royal charters from which the plaintiffs deduced 
their title — after reciting and confirming ancient royal 
charters of Richard 11., Edward IV., and Henry VIII., 
and the liberties conferred by tiiem on the plamtiffi — 
granted to the plaintiff all the 'liberties, privileges, ftc, 
above recited, and the like lands, waters, watercourses, 
&c., and also tolls of oysters, anchorage, &c., and cus- 
toms for every seine of the sea, &c.' The plaintiffs 
further produced the records in two actions for disturb- 
ance of the fisherv, in both of which they had obtamed 
judgment, and other documentary evidence showing acts 
of ownership. 

Arthur Charles (J. V, Austin with him), for the 
plaintiffs, contended that the charters conferred on the 
plaintiffs the soil of the river, and a general fishery 
therein ; that the acts of ownership, of themselves, raised 
a presumjstion in favour of the phiintiffs ; and tnat the 
right claimed by the defendants was bad in law, 

Muir-Mackende (BuUen with him), for the defendants, 
contended that the language of the charters conferred no 
exclusive rights on the plaintiffs, and that the acts of 
ownership on which they relied were opposed and dis- 
placed by the immemorial user on the part of the de- 
fendants. 

The OouBT (Grove, J., and Denman, J.) gave judg-» 
ment for the plaintiffs ; holding from the language of the 
royal charters, and other documentary evidence, that 
the plaintiffs had made out tL prima facM title to ^e Bail 
and a several fishery in the river, and that the defendants 
had made out no title to displace the plaintiffs' rights. 
Judgment for the pUnnUiffk^ 
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COURT OF APPEAL. 

Court of Appeal. '\ 
Bbascwbll, L. J. 

Baggallat,L J. > Debenham ahd Anothbh v. Mellon. 
Tbesiobb, L.J. I 
March 20, 24. J 

Husband and Wife — Wifit Authority to pledge her 
Husbani'B Credit—Secret Revocation of Authority, 

Appeal from a jadgment of Bowen, J. 

The action was to recover 42/., the price of various 
articles of dress supplied by the plaintiffs, -who were 
linendrapers, to the defendant s wife. The goods were 
supplied to the wife whilst livmg with her husband, and 
were admitted to be necessaries, in the sense that they 
were suitable to the position in life of the parties. 
Shortly before the goods were ordered, the defendant 
secretly forbade his wife to buy goods on his credit. 
Bowen, J., at tbe trial, left the question to the jury, 
whether or not there had been a revocation of the wife's 
authority. The jury found that there had ; and Bowen, J., 
gave judgment for the defendant. 

The plaintiffs appealed. 

Mr, Benjamin^ Atr, A, L, Smith, and Mr, WUherforce 
for the plaintiffs. 

Mr, M*Call for the defendant. 

Their Lobdrhips dismissed the appeal ; holding that 
the defendant's wife was not entitled to pledge his 
credit for tbe goods after the authority had been 
revoked. 



ATTWOOD AED OtHEBS V, SSLLAB. 



Mr, Butt, Mr. It. E, Webiter, and Mr, FuUarton for 
the appellant. 

Mr, Cohen and Mr, J, C. Mathew for the re- 
spondents. 

Their Loedships unanimously affirmed the judgment 
of the majority of the Queen's Bench Division. 



Setitoub v. Cotjlson and Another. 
Wharton and Another Clatm- 

ANT8. 



Court of Appeal, " 

Bravwsll, L.J. 

Baooallat, L. J. 

Tbbbiger, L. J. 

March 24. 

Ship and tripping — General Average Contribution — Prac- 
tice of Average Adjusters inconsistent with Law, 

Appeal from a judgment of the Queen's Bench Divi- 
sion (reported 48 Law J. Rep. 465) on a spedal caae. 

TOItaZY. 



Court of Appeal, 

Brett, L.J. 

Cotton, L.J. 

Thssioeb, L.J. 

April 6, 8. 

County Court Appeal—^ ^ 39 Vict, c. 50, s. O—Poin^ 
not argued at Trial — Notes of County Court Judge, 

Appeal from the judgment of the Queen's Bench Divi- 
sion dismissing an appeal from a County Court judge, 
who had decided against the validity of a bill of sale. 

Certain composition resolutions had been agreed to, 
in pursuance or which the debtor had given the bill of 
sale in (Question. 

The judge of the County Court had taken a note, 
from which it appeared that he held the bill of sale not to 
be void under 13 Eliz. c. 5; but he found that the 
resolutions had been obtained by fraud ; and held that, 
therefore, they were void or voidable; and that the 
bill of sale, having been given in pursuance of these 
resolutions, was invalid ; and gave judgment against the 
claimants. 

On appeal to the Queens Bench Division, by motion, 
under 38 & 39 Vict. c. 60, s. 6, it did not appear that 
the point that the bill of sale was invalidated by the 
invalidity of the composition resolutions had been argued 
I before the County^ Court iudge, nor had he been re- 
quested to take a note of that point. The Court held 
that, under the Act, the point could not be raised ; and 
dismissed the appeal without considering the case on the 
merits. 

The claimacts under the Inll of sale appealed to this 
Court. 

Mr, Herschdl and Mr, R, Vaughan WHliams for the 
appellants. 
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Mr, Cave and Mr. Horace Smith for the respondents. 

Their Lordships held that, as the point was neces 
sarily decided bj the County Court judge, in arriving at 
the conclusion at which he had arrived, it might be 
raised by the appellants, although it had not been argued 
at the trial; nor had the judge been requested to take a 
note of it. They further held that the oill of sale was 
not invalidated by the fraud practised in procuring the 
passing of the composition resolutions ; and allowed the 
appeal. 



In re Thomson's Estate. 
BiNQ v. Barbow« 



Hbr- 



Court of Appeal, 

James, L.J. 

Bagqallat, L.J. 

Bramwbll, L.J. 

April 9. 

Will — Corutruction—Life Interest ^ with Power of Ditr 
position 'inter vivos' — Powej' or Property — 'Remaining,^ 

Appeal from the deciaon of Hall, V.O. (reported 
49 Law J. Kep. Chanc. 16), where he held that a devise 
and bequest or all a testator's real and personal estate 
to his widow, ' for her natural life, to be disposed as she 
may think proper for her own use and benefit ;' and ' in 
.the event of her decease, should there be anything re- 
maining of the said property, or any part thereof,' a 
devise and bequest of Hhe said part or parts thereof to 
other persons — conferred on the widow a life interest, 
with a power to dispose of the property absolutely 
during her life, but not extending' to a disposition by 
will. 

The plaintiff appealed. 

Mr, O, Hastings and Mr, Caldecott for the appellant. 

Mr, W, Pearson and Mr, B, Baiolins, for the respond- 
ent, were not called upon. 

Their Lordships affirmed the decision of the Vice- 
Chancellor, and dismissed the appeal. 



FiELD,^ J., held that the vessel was stranded within 
the meaning of the policy. 

The defendant appealed. 

Mr, Hej*scheU and Mr, Bremner for the defendant. 

Mr, Butt and Mr. J, C, Mathew for the plaintiff. 

Their Lordships held that, the vessel having taken 
the ground on July 28, not in the usual course of navi- 
gation, but owing to an accidental extraneous cause, 
there had been a strandb^^ within the meaning of the 
clause in the policy ; and dismissed the appeal. 



HIGH COURT OF JUSTICE, 

T^^wT M^T? ^' I ^^ ^^ Artistic Colour PfiiimNG 
Xriie ] CoKPiNT (Lifted). 

Cmnpany — Execuiion^Injunction to stay 'Proceeding* 
in Exchequer Division — Companies Act, 1862, ss. 86, 
1^-^udicaiure Act, 1873, s, 24, suhs. 5. 

This was an ex parte application to stay execution on 
a judgment in an action m the Exchequer Division, 
where the judgment had been signed after notice of an 
extraordinary resolution to wind up the company. 

Mr. Buckley f for the liquidator, relied on lie Perhinsj 
Beach Lead Mining Company ^ L.R. 7 Chanc. Div. 371. 

The Master of the Rolls was of opinion that the case 
cited was no authority on the point, as section 24^ sub- 
section 6, of the Judicature Act, 1878, had not been called 
to the judge's attention ; and he held that, having regaid 
to the provisions of that section, the application must be 
made to the Exchequer Division. 



Letohtosb v. Oldham. 



Court of Appeal.^ 

Brett, L.J. 

Cotton, L. J. 

Thbsiobr, L.J. 

April 13. 

Marine Insurance — Stranding. 

This action was brought on a policy of marine insur- 
ance to recover for an average loss on certain maize, 
which had been shipped on board a vessel, called the 
White Eagle, for a voyage from Tralee to Dingle. By 
the policy the maize was declared to be free from aver- 
age, unless the ship were stranded. The harbour at 
Dingle is so shallow that a vessel of the draught of 
water of the White Esgle can only get alongside the 
quay at high spring tides. She arrived on July 21, 
1878, and waited for water, the 30th being the date of 
the highest spring tide. On the 26th she floated further 
in, and took the ground within 300 feet of the quay. On 
the 27th she got in some distance further, and took the 
ground again. On the 28th she floated to within twenty 
feet of the quay, and took the ground on a small bank, 
close to which there was a hole. It was owing to her 
bows getting down into this hole that the average loss 
occurred. It appeared, from the evidence, that the 
bank and the hole had been recently formed by the pro- 
pellers of steamers which had forced their way out of 
the harbour at low water. 



Cfumeery Division,} 
Jessel, M.R. 
AprU 10. J 



Re Dronfield Silestonb Coal 
Company (Limited). Wards 
Case. 



Purchase of Shares by Company — Inconsistent Menio* 
randum and Articles of Association — * Ukra Vires ' — 
Companies Act, 1862, s, 23. 

A dispute having arisen between the company and 
Ward, the vendor to the company of a mining lease, it 
was agreed, by way of compromise, that the company 
should, amongst other things, buy certiun shares in the 
company which were held by Ward. This was carried 
out as a separate transaction, and the company was regis* 
tered as the owner of the shares. The memorandum of 
association gave the company power to do all things con- 
ducive to carrying on the business of the company, bat 
did not expressly empower it to buy its own shares. Such 
a power was, however, contained in one of the articles of 
association. 

The company having been ordered to be wound up by 
the Court, the official liquidator took out a summons, 
asking that Ward might oe put on the list of contribu- 
tories in respect of these shares. 

Mr. Chitty and Mr, Buckley^ for the summons, 
contended that the transaction was ultra vires the 
company. 

Mr, Davey and Mr, G, C, Price, for Ward, submitted 
that the purchase of the shares was authorised by the 
memorandum and articles of association, and, being 
perfectly bona fide, would not be set aside by the 
Court. 

The Master of the Rolls held that the pniehase 
was not within the powers given to the company by ita 
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memorandiim of asaociation, and coidd not, therefore, be 
8U3taiQed under an article of association which was in- 
consbttent with the memorandum. His lordship was 
further of opinion that, even if such a power haa been 
contained in the memorandum, it would have been in- 
effectual as being obnoxious to the provisions of sec- 
tion 23 of the Companies Act, 1862, which, by implica- 
tion, requires that the registered members of a company 
shall be persons other than the company itself. 



Chancery Division. 1 

Bacon, V.O. [ Bolton v. Febbo. 
April 8. J 

Composition Deed— Assessment of Value of Security — 

Redemption'-Bcmkruptcy Act, 1801 (24 * 25 Vtct. 

c. 134), «. 192. 

On November 4, 1864, S. Bolton, a tobacconist, 
executed a composition deed in favour of his creditors, 
wherebv the creditors released him from their debts ; 
and S. bolton and his brother covenanted to pay a com- 
position of 108. in the pound ; and it was thereby pro- 
vided that nothing therem contiuned should prevent the 
creditors from enforcing any charge or lien on any estate 
whatsoever, or suing any other person than S. Bolton ; 
and, further, that, as to any debt secured on the estate of 
S. Bolton, the creditors should be entitled to the com- 
position on the amount of such debt, after allowing for 
and deducting tiie value of the security. 

At the date of the deed, the defendants were creditors 
of S. Bolton to the amount of 220A 88. 6<;., for which 
they held certain policies as security. The defendants 
valued their secunty at 16/., and executed the deed as 
creditors for 213/. 88. 6</., on which they duly received 
the composition of 108. in the pound. S. Bolton died 
in 1878 ; and the phuntiff, his adminiatratrix, brought 
this action to redeem the policies, tendering 16/. and the 
amount of premiums paid by the defendants, with interest 
at 4/. per cent. The defendants inasted that they were 
entitled to be paid in full out of their security. 

Mr. Hemming and Mr. Mulligan for the plaintiff; 

Sir H. Jackson and Mr. Daniel Jones for the de- 
fendants. 

Mr. Hemming in reply. 

Bacon, V.O., said that the defendants, having had the 
benefit of the composition, could not claim to retain their 
security for anything in excess of the value they had 
assessed it at; and made an order for redemption on 
payment of 16/. with the amount of the premiums, with 
interest at 6/. per cent. No costs. 



Chancery Divimon.'X 

Bacon, V.O. }• Hodgson v. Williamson. 
April 9. J 
Married Woman — Separate Estate — General Engage^ 

ments — Separation Deed Trusts — Statute of Limit" 

ations. 

Action for the administration of the trusts of the will 
of Mary Barber. 

By the terms of a separation deed between her 
and her husband, the income of certain property be- 
came vested in the defendant, upon trusts for Mary 
Barber for life, for her separate use; and, after her 
death, tiie corpus was to be held, upon trust, aa she 
should, by d^ or will, appoint. . 



Nothing was paid to Mary Barber under the separ- 
ation deed ; and, in fact, she was utterly destitute. The 
plaintiff* advanced moneys for her support. 

She died, in March, 1870, leaving a will, by which 
she appointed her property in moieties, directed her 
debts to be paid, and appointed executors. They, how- 
ever, did not prove the will ; and, there being then no 
property, it was not till September, 1878, that an 
administrator was appointed. 

A suit for the administration of the trusts of the separ- 
ation deed was instituted in 1871 ; and. a sum of 3,500/. 
having in the meantime been received unexpectedly in 
another suit, the chief clerk, in July, 1877, certified that 
the propertv, subject to the trusts of the separation deed, 
consisted of that sum. On November 21, 1877, it was 
ordered that the sum of 3,500/., less costs, should be 
carried over, in moieties, to the separate accounts of the 
appointees under the will of Mary Barber. 

The plaintiff now claimed repayment, from Mary 
Barber*s estate, of the sums above stated to have been 
advanced by him. 

The main points argued were (1) whether the debts 
bound Marv Barber*s separate estate; (2) whether, if 
they did, they were barred by the Statute of Limit- 
ations, or were relieved from the operation of the statute 
as being payable out of her separate property as a trust 
fund. 

Upon the latter point Vaughan v. Walker, 6 Ir. Oh. 
471 ; 8 Ir. Oh. 458, was relied upon by the defendant as 
displacing Norton v. Turvill, 2 P. Wms. 144. See 
* Lewin on Trusts,' 633 (6th ed.). 

Mr. Osborne Morgan and Mr, Finch for the plaintiff. 

Sir H, M. Jackson and Mr. W. Barber for the 
defendant. 

Bacon, V.O., held (1) that the married womaD*8 
separate estate was liable to the debts ; and (2) that the 
decision in Vaughan v. Walker was erroneous, saying 
that, apart from that case, the principle of Norton v. 
Turvill had never been departed from, and that the 
Statute of Limitations was no defence. 



Chancery Division, 

Hall, V.O. 

March 23. 



In re Buthebfobd. Bbown 

RUTHEBFOBB. 



Statute of Limitations — Promissory Note payable after 
Detnand— Payment of Interest — Time when beginning 
to run. 

The testator in the action signed and gave to the 
plaintiff^s testator a promissory note, dated May 20, 1857, 
for 100/., payable three months after demand, with 
interest at 5 per cent, from the date of the note. Li- 
terest was paid from the date of the note down to May, 
1858, but not afterwards. There was no evidence that 
any actual demand for payment of the principal had been 
made before 1878, when this action was brought. The 
defendants set up the Statute of Limitations as a bar to 
the claim, and the chief clerk disallowed the clum. 
Tins was an adjourned summons to vary the certificate 
in this respect. 

Mr, E. Henderson f for the plaintiff, argued that the 
statute did not begin to run until actual demand made, 
and that it lay on the defendants to prove that such 
demand had been made. 

Mr. CaldecoUy for the defendants, argued that the 
payment of interest was in itself evidence of a demimd 
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haTingf been made, and cited Bamfieid v. Tapper, 7 Exch. 
Hep. 27 ; 21 Law J. Kep. Ezch. 6. 

Hall, V.C, distinguished that case on the ground that 
there the note was payable ' on demand ' — i.e, immedi- 
ately ; and observed that the payment of interest might 
very well have been made in order to prevent a demand 
for the payment of the principal, and was not, therefore^ 
evidence that such a demand had been made. 



- JElTXIirS V. MOERIB. 



Chancery Division. 
Hall, V.O. 
March 4, 24. J 

Practice— Motion for new Trial — Action in Chancery 
Division — Issue of Fact tried at Assises — Rules of 
Court, Order XXXIX,, Bales 1, la. (Hides of Decem- 
ber, 1876) ; Order XXXVI. 

In this action, which was to set aside a lease on the 
ground of the unsoundness of mind of the lessor, and 
inadequacy of rent, the Vice-Ohancellor made an order, 
upon the application of the defendant, that the issue of 
fact — namely, whether the lessor was or was not of 
sound mind at the granting of the lease— should be tried 
at the Carmarthenshire assizes ; and staying further pro- 
ceedings until trial of the issue. The issue was tried 
before Lindlxt, J., and a jury, who found in the af- 
firmative ; and the presiding judge reported the finding 
to the Vice-Ohancellor. 

Mr. B. T. Williams, Mr. Graham Hastings, and Mr. 
C. C, Berkeley applied, ex parte, for a conditional order 
for a new trial or the issue, on the ground of misdirec- 
tion, and that the verdict was againsi; evidence. They 
submitted that^ under the rules, the application must be 
made in the Division in which the action actually 
stands. 

Hall, V.O., said that, with regard to the point of 
jurisdiction, he must entertain the motion, there being 
no rule in the general orders to meet the case. 

His lordship afterwards refused the application on the 
merits. 



Chancery Division. 1 
Hall, V.O. | 
March 16, 17, 24. 



In re The Britibh Guardian As- 
surance OOMPANT. 



under the penal section 38 of the Amendment Act of 
1867. The ' ofiice of trustee ' was an everyday expres- 
sion, and in the Oharitable Trusts Act trustees were 
treated as officers. 



Chancery Division. 
Hall, V.C. 
March 24. 



\ln 



re The Anglo-Feenoh Co- 

CFBRATIVB SOOIBTT. 



Practice — Privilege of Parliament — Committal for 
Contempt. 

This was a motion for an attachment against a member 
of the House of Conunons for disobedience to an order 
of the Court for the payment of money and delivery over 
of certain documents by him. The application was re- 
sisted on the ground of privilege of Parliament. 

Mr. Young for the motion. 

Mr. M^Sunney for the respondent. 

Hall, V.O., after referring to the authorities, said 
that it was only in cases of gross contempt of Court 
that an order would be made for the committal of a 
member of Parliament. In the present case he held 
that the conduct of the respondent, although improper, 
was not of such a kind as to warrant an order being 
made. Motion refused, without costs. 



Companies Act, 1862, s. \&o— Trustee for Policyholders 
whether an * Officer ' of the Company. 

This was an application by the official liquidator of 
the above company, under section 166 of the Companies 
Act, 1862, to make one of the trustees for the policy- 
holders liable in respect of sums invested in the name of 
the trustees, for the benefit of the policyholders, and 
alleged to have been improperly sold out by the trustees. 
One of the defences was that the trustees were not 
' officers * of the company within the section. 

Mr. Oraham Hastings and Mr. Seward Brice for the 
official liquidator. 

Mr. W, Pearson {Mr. Manhy with him) referred to 
the judgment of Iloneyman, J., in Cornell v. Massey, 42 
Law J. Rep. C.P. 136, as an authority that a trustee 
for a company was not an officer of the company. 

Hall, V.C, said that a trustee was an officer of a 
company within the section. The case cited was decided 



Dewar v. Brooke. 



Chancei-y Division. ] 
Hall, V.C. 
April 9. J 

Will — Vested or contingents^ Oift to Child attaining 
Twenty-Jiye, ^aith Direction as to Maintenance — Fox v. 
Fox considered. 

Petition. 

The testator, James Dewar, by his will, dated March, 
1866, directed his trustees to stand possessed of the 
proceeds of his residuary real and personal estate, in 
trust for all his children, who being sons should attain 
twenty-five, or being daughters should attain twenty-one, 
or marry, and to be divided and paid on the youngest 
child attaining the age of twenty-one. The will con- 
tained a power to the trustees to apply the whole or part 
of the income of the vested pr presumptive share of any 
cbild entitled in expectancy for his or ner maintenance. 

There were only two children of the testator — a son 
aged twenty- three, and a daughter who had attained 
twenty- one. The question was, whether or not the son 
had acquired a vested interest under the will. 

Mr. W. Pearson and Mr. W. W. Cooper, for the son 
(the petitioner), submitted that he took a vested interest, 
both by reason of the direction as to maintenance, and 
because of the direction for payment when the youngest 
child attained twenty-one (which had happened). They 
cited Fox v. Fox, L. R, 10 Eq. 286, on the former 
point. 

Mr. Graham Hastings and Mr. W. C. Harvey for the 
respondents, the trustees. 

Hall, V.C, held that the son took contingently on 
his attaining twenty-five. He pointed out that Fox v. 
Fox was in conflict with In re Ashmore^s Trust, 89 Law 
J. Rep. Ohanc. 202 -, L. JR. £q. 99. 
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KiKLocH V. Tee Secretaby of 
State fob Ivdia nr Couitcil. 



Court of Appeal, ' 

JameSi L. J. 
Bagoallat, L.J. 
Bbaicwbll, L. J. 

April 12, 13. 

Kirwee Sooty — Orant by Crown to Secretary of State in 
Trust for ascertained Persons — Account, 

Appeal by the defendant from a decision of Hall, 
V.O. (noted Notee of Cases, Vol. XIV. p. 188), holding 
that an order of Her Slajestj in Council, granting the 
proceeds of the Eirwee booty to the Secretary of State 
for India 'in tmat' for distribation amongst the parties 
entitled, created a trast which rendered the Secretanr of 
State liable to account for the proceeda at the suitor the 
parties entitled. 

The AUomey-Oeneral {Sir J. Holker), Mr, Graham 
ffastinffs, and Mr, Macnaghten for the appellant. 

Mr. W, Pearson and Mr. WilUs Bund for the re- 
spondent 

Their Lobdships held, reversing the decbion of the 
Vice-Chancellor, that the order did not create a trust 
which was enforceable in a Court of law, but was what 
it purported to be — a direction by the Sovereign author- 
ising the Sovteeign's servant having possession of the 
Sovereign's money to deal with it in a certain way. 



Chapkah V, The Midland Kail- 

WAY COMPANT. 



Court of Appeal, 
Brett, L. J. 

OOTTOW, L.J. 

Thsbigeb, L.J. 
April 14. 

l^actice — Costs on Hiaher Scale— Injunction principal 
Relief sought-^AddUional Rules of Court {Costs), 
Order VI,, Rule 2. 

Appeal from the Queen's Bench Division, reported 
49 Law J. Bep. Q.B. 245. 
The plaintiff, who had leoovered damages and ob- 

TOL.XT, 



tained an injunction in an action for trespass, applied to 
tax his costs on the higher scale, according to the pro- 
visions of Order VI., Kule 2, of the Additional Rules of 
Court (Costs). 

The Queen's Bench Division affirmed a decision of the 
master refusing him permission to do so ; and he ap- 
pealed. 

Mr, W. Wills and J&. Coeens Hardy for the 
plaintiff. 

Mr, W, Harrison and Mr, Sutton for the defendants. 

Their Lobdbhips affirmed the decision of the Queen's 
Bench Division; holding that the injunction was not 
the principal relief sought by the plaintiff. 



In re Aw Abbitbation between 
Davet ' AND Railway Pab- 

SBKeEBS AfiSITBAHCB COMFAKT. 



Court of Appeal, 

Jessel, M.R. 

Bacwallat, L. J. 

Bbakwell, L. J. 

April 14. 

Submission to Arbitration — Rule of Court — Compelling 
Attendance of Witnesses, 

This was an appeal from the decision of Hall, V.C, 
dismissing an anplication by the representatives of Wm. 
Davey, deceasea, to make a submission to arbitration a 
rule of Court. The case is reported ante, p. 18, nom. In 
re Railway Passengers Assurance Company's Act, 1864, 
tin re lAscomhe, 

Mr, Renshaw for the appellants. 

Mr, Northmore Lawrence tot the company. 

Their Lobbshipb varied the order of the Vice- 
Chancellor, and made the submission a rule of Court, on 
the ground that the order of the Vice-Chancellor, if 
allowed to stand, would prevent the appellants from en- 
forcing the award, if subsequently made in their favour. 
They agreed with the Vice-Chancellor in his opinion 
that the application was useless and premature, and, if 
made at all, should have been made ex parts. The ap- 
pellants were ordered to pay the costs or the motion m 
the Court below ; no order as to costs of the appeal. 
Digffized by V^OOQ IC 
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In re Manchbstbr and Milfobd 
Railway Company. 



Court of Appeal, ' 

JessbLi M.R. 

Bagoallay, L.J. 

Brahwell, L.J. 

April 14. 

The Railway Companies Act, 1867 (30 ^ 81 Vict, c. 127), 
• ^ — ^ Appointment of a Receiver , and, if necessary, of 



a' Manager*" 
Creditors, 



■ Working Concern — Petition by Judgment 



This was an appeal by the Cambrian Railway Com- 
pany from a decision of Hall, Y.C.^ dismissing the 
petition presented by them, with costs. 

The Cambrian Company were judgment creditors of 
the Manchester and Muford Railway Company, and in 
that capacity presented a petition under section 4 of the 
Railway Companies Act, 1867, for the appointment of a 
manager of that company. A receiver had been already 
appointed by the Court upon a petition under the same 
Act on Juljr 23, 1875. 

The petition alleged a case of mismanagement by the 
directors of the company, who were the nominees of a 
Mr. Barrow, who was the principal shareholder of the 
company ; and several instances of unfair preference of 
other companies, in which Mr. Barrow was personally 
interested, to the injury of the Manchester Railway 
Company. 

Numerous affidavits were filed in support of the alle- 
gations ccntained in the p etilior. 

Hall, V.C., dismissed the petition, on the ground that 
it was not a case in which, under the Act, it was neces- 
sary for the management to be withdrawn from the board 
of directors, who were the properly constituted authority, 
and responsible for the due management of the company. 

The petitioners appealed. 

Mr, O, Hastings and Mr, Kenyon Parker for the 
appellants. 

Mr, W, Pearson and Mr, W, Barber, contra. 

Their Lobdships reversed the decision of the Vice- 
Chancellor. Section 4 of the Act not only extended 
protection to the rolling stock, plant, &c., of railway 
companies, but gave judgment creditors of such com- 
panies new rights, and rights independent of the question 
whether or no the company had roUinjir stock, &c., to be 
taken in execution. Under that section any judgment 
creditor could obtain the appointment of a receiver, and, 
if necessary (not ' if expedient ' or if desirable), of a 
manager. A receiver had no power of carrying on a 
business, or buying and selling ; and, in the ordinary prac- 
tice of the Court, where a partnership had to be con- 
tinued, or a mine to be worked, a manager, and not a 
receiver only, was appointed. From the consideration of 
this distinction, and the words 'if necessary,' after 
making due provision for the working of the railway, 
contained in the section, it was obvious that if a railway 
is carrying on business a manager must necessarily be 
appointed. Asa general practice the directors, or some 
of them, if acting fairly, will be appointed. 

The case was accordingly referred to the Vice- Chan- 
cellor to appoint a manager, without prejudice to the 
right of the directors to propose themselves or one of 
their number as manager. The costs of the appellants be- 
low and on the appeal to be added to their deot, except so 
far as they had been increased by the evidence which 
had been entered into, the whole costs of snch evidence 
being left to the discretion of the Vice-Chancellor. 



Shoetenback V, PsiCE & Co. 



Court of Appeal, ' 

Brett, L.J. 

Cotton, L.J. 

Thesiger, L.J. 

April 15. 

Practice — Appeal — Time fyr appealing — Setting dozen 
Case for Hearing-^-Order L VIIL, Rules 2, 8, and 15. 

This was an appeal of the plaintiff's from an order of 
Hawkins, J., referring the case back to an official 
referee. 

The order was made on March 10; and the plainUfiT 
gave the defendants notice of motion for an appeal on 
the 25th, and set down the appeal at the office for hear- 
ing on the 31 St. 

Mr, MLeod, for the defendants, objected that the 
appeal had been abandoned, on the ground that, having 
been set down for hearing on the last of the twenty-one 
days within which appeals from interlocutory orders 
must be brought, it was never ripe for hearing. 

Mr, Monckton appeared for the plaintiff. 

Their Lordships held that the appeal was in time, as 
March 31 fell in the Easter vacation ; and the appeal 
must necessarily come on for hearing on a subsequent 
day. 



Saffron Walden Building So- 
ciety V, Ratner. 



Court of Appeal, 

James, L. J. 

BaggallaTjL.J. 

Bramwell, L.J. 

April 13, 10. 

Mortgagees ^Pj'iority — Constructive Notice, 

This was an appeal from a decision of Bacon, V.C. 
(reported 48 Law J. Rep. Chonc. 402), holding (1) that 
notice by first mortgagees of their charge given to the 
solicitors purporting to act on behalf of the trustees of 
the mortgaged fund, was notice to the trustees, bo as to 
give priority over puisne incumbrancers who had given 
notice of their charges to the trustees directly ; (2) that, 
upon the evidence, notice of the first charge was, at the 
time they received it, distinctly brought by the solicitors 
to the actual knowledge of the trustees. 

The trustees appealed. 

Mr, Bristoxoe and Mr, Everitt for the appellants. 

Sir H, Jackson and Mr, Warmington for the first 
mortgagees. 

Mr, Hemming and Mr, F, W, Bush for the solicitors. 

The puisne incumbrancers had been served with the 
notice of appeal, but did not appear. 

Their Lordships reversed the decision of the Vice- 
Chancellor ; being of opinion (1) that the mere fact that 
the defendant solicitors were generally employed by the 
trustees, in matters connected with the trust estate, did 
not, without express authority, constitate them the agents 
of the trustees to accept, on their behalf, notices of in- 
cumbrances on the trust estate ; (2) that if the notice 
was communicated by the solicitors, at the time they 
received it, to the trustees, it was not communicated in 
such a way as that they acquired an intelligent appre- 
hension of the nature of the incumbrance that had Men 
created, so as to regulate their conduct by it in the exe- 
cution of the trust. 
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SCABAVIKOA & Co. V. 

Akotbeb. 



Stamp A5i> 



Court of Appeal: 

OoOKBUBXf, 0. J. 

Braxwell, L.J. 
BbbtTi L. J. 

OOTTOK, L. J. 

Dec. 16, 1879. 
April 20, 1880. 

Sh^ and Shippmff— Carter-party — Insurance — Devi- 
ation whether juttified to save rroperty-^LiahUity of 
Shipowner. 

This was an appeal from the judgment of LnvDUBY, J., 
on further consideration (reported 48^Law J. Rep. O.P. 
478). 

Mr. Herechellf Mr. Benjamin, Mr. Cohen, and Mr. 
Crump for the defendants. 

Mr, Butt, Mr. J. C. Mathew, and Mr. Lodge for the 
plaintiffs. 

Cur, adv. vuU. 

Their Lobdshipb affirmed the decision of Lindley, J. ; 
and dismissed the appeal. 



HIGH COURT OF JUSTICE. 



Hewsit V, Manbbl. 



Chancery Division, 
Jbssbl, M.R. 
April 16. J 
Receiver — iVtior Ineumhraneers in Possession by Receiver 
— Attommemt — Form of Order, 

In this case an order had been made for a receiver at 
the instance of the plaintiff, who was a jud|nnent 
creditor, and the registrar had drawn up the order in 
the form ^iven in ' Seton/ at p. 414, being the order 
made in Wells v. KUpin, 44 Law J. Rep. Ohanc. 184 ; 
L.R. 18 Eq. 298. In that case the receiver was 
appointed without prejudice to prior incumbrancers, and 
the tenants are ' suoject, as aforesaid, to attorn.' In the 
present case, it appeared that a prior incumbrancer was 
already in possession by means or a receiver ; and it was 
objected that there ought to be no attornment clause in 
the order. 

Mr, Levett for the defendant. 

Mr, Frederic Thompson for the plaintiff. 

The Master of the Rolls was of opinion that there 
ought to be no attornment clause in the order. 

Chancery Division. 1 

Jessel, M.R. > Christie v. Noble. 
April 16. J 

Arbitration — Agreement to refer — Revocation — Cotnmon 
Law Procedure Act, 1854, «. 11. 

A motion was made in this action that all further 
proceedings might be stayed, and the matters in dispute 
referred to arbitration under section 11 of the Common 
Law Procedure Act, 1854, in pursuance of the agree- 
ment to that effect in the partnership articles. An 
objection was taken by the plaintiff that he had revoked 
the agreement to refer. 

Mr, Davey and Mr. Greenwood for the motion. 

Mr. Chitty and Mr. Rigby for the plaintiff. 

The Master of the Rolls was of opinion that an 
agreement to refer could not be revoked by one party to 
it ; and directed the usual reference under section 11. 



Chancery Division,'^ 
Jessel, M.R. >Ratner v. Prestoit. 
AprU 19. J 

Vendor and Purchaser — Destruction of Premises by Fire 
after Contract and before Completion — Insurance &y 
Vendor — Right of Vendor to Insurance Moneys, 

This action was brought by the' purchasers of certain 
property to recover insurance moneys paid to the vendors 
of the property, the fire having occurred after the date 
of the contract for sale, but before completion. The in- 
surance had been effected by the vendors. 

Mr, Roxburgh and Mr, Ingle-Joyce for the plaintifis. 

Mr, Chitty and Mr, Bardswell for the defendants. 

The Master of the Rolls was of opinion that the 
vendors, as against the purchasers, were entitled to the 
insurance moneys ; and dismissed the action, with costs. 

Chancery Division, 1 
Maldts, V.C. y Cooper v, Reginam. 
April 19. J 

PetUicn of Right^4c & 5 Wm, IV. e. 24, s. IQ—The 
Superannuation Act, 1859, s. 2 — Demurrer, 

Charles Cooper, the suppliant, by his petition of right, 
alleged that in ^e year 1845 he was selected to fill the 
office of religious instructor on board convict ships at a 
salary of 1001, a year in money, and certain nersonal 
allovninces (equivalent to 800^. a year), and that ne held 
the office until October 31, 1853, when it was abolished. 
That, in November, 1853, he was re-emplojred as Scrip- 
ture reader at Portland prison, at a salary (including an 
allowance for lodging) of 186/. a year ; that he held this 
office for twelve years ; and that, upon his retirement 
(in the year 1866), he received a superannuation allow- 
ance of 65/., being twenty-one-sixtieths of 186/. He 
then submitted (in effect) that the allowance had been 
calculated on a mistaken principle, and claimed an in- 
creased allowance on that footing. 

A demurrer was put in on two grounds — (1^ as to the 
claim for superannuation under section 2 of tne Act of 
1859, that tne Commissioners of the Treasury had decided 
to allow 65/. a year, and that their decision was final ; 
(2) as to the claim for compensation for the office 
abolished (in 1853), that no grant of an^ such compensa- 
tion had been authorised by the commissioners as required 
by 4 & 5 Wm. IV. c. 24, s. 18. 

The Aitomey-Oeneral and Mr, Rigby -foT the de- 
murrer. 

Mr, J, Pearson and Mr. Metcmorran for the sup- 
pliant. 

Mauns, V.C, said that the right to a superannuation 
allowance was a very peculiar right. The Act of 4 & 5 Wm. 
IV. c. 24, s. 30, enacted that nothing therein contained 
should extend to give any person an absolute right to a 
superannuation allowance. He was, therefore, entirely 
dependent on the bounty of the Crown, and could not 
enforce his claim in any legal tribunal. This was made 
still more clear by section 2 of the Superannuation Act, 
1859, which, after prescribing a scale of superannuation 
allowances according to length of service, provided that, 
if any question should arise in any department of the 
public service as to the claim of any person for super- 
annuation under that clause, it should be referred to the 
Conunissioners of the Treasury, whose decision should 
be final. It had been argued that this was not a claim 
for a superannuation allowance, but to rectify a mistake 
in the principle upon which it was calculated; but^ 
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Buzeljy this was a claim for superannuation ' within 
section 2 of the Act.' The demurrer must, therefore, 
be allowed. 



Chaneery Division, 1 
Bacon, V.C. > Earl Db la Wabr v. Miles. 
April 16. J 
Commonr^* C&mmon PaUurage and Herbage * — Extent 
o/ IUffht. 

By a decree made in 1693, in a suit between the then 
owners of the soil of the forest of Ashdown (the prede- 
cessors in title of the plaintiff) and the commoners, 
7,500 acres of the forest were allotted to the owners of 
the soil, freed of common rights ; while 6,400 acres were 
allotted to remain open and unenclosed, so that the com- 
moners should have and take ' sole common pasturi^ 
and herbage ' thereof, ' the owners of the soil being &r 
eyer excluded from haying or claiming any common of 
pasturage or herbage ' thereon. This action was brought, 
Dy the present loid of the manor, against two persons 
claiming rights of common, to determine the rights of 
the parties under the decree. The question was whether, 
under the right of * common pasturage and herbage,' 
l^e defendants were entitled to cut and carry brake, 
fern, and heather, for litter and manure, or whether 
their right was lunited to taking that which could be 
taken by the mouth or bite of catUe. 

Sir A Jackson and Mr, Elton for the plaintiff. 

Mr. Joshua WiUiams, Sir TF. Harcourt, Mr. Webster, 
and Mr. P. H. Lawrence for the defendants. 

Baook, V.O., held that, under 'common pasturage 
and herbage,' which he read as ' common of pasturage 
and herbage,' the commoners were only entitled to wluit 
could be taken hj the bite of the cattle ) andgaye judg- 
ment for the plautif^ with costs. 



Chancery Division, 
HalLj V.C. 



> BrsTBos V, Bxtstbos. 



April a 

Practice — Service out of Jurisdiction — Form of Affidiwit 
— CJutncery and Common Law Forms. 

Leaye haying been obtained in this action to serye the 
defendant, a Syrian, with a copy of the writ, a diffi- 
culty arose as to the affidayit of seryice to be made. It 
appeared that the form of affidavit in use in the Com- 
mon Law Biyiuions merely required the deponent to 
state that he had served the foreigner * with a notice in 
writing, a true copy of which is hereunto annexed,' and 
that he had effected such service by delivering a true 
copy of the said notice to, and leaving it with, the 
foreigner. By the Chancery form, on the other hand, 
the deponent stated that the writ of summons ' appeared 
to him to have been regularly issued out of the Chancery 
Division ; ' and that, ' at the time of the seryice 
of the notice, memoranda were subscribed to the 
said writ, and endorsements were made thereon, and on 
the said notice, in the manner and form prescribed by 
the rules of the Supreme Court/ 

Mr, Eomer, ex parte, asked the Court to express an 
opinion that an affidavit in the first form was sufficient ; 
pointing out that it was impossible that a Syrian effect- 
ing service in Syria should make an affidavit in the 
Chancery form, while to send out a person on purpose 
would be a very heavy expense. 



Hall, V.C. (without saying that the Chancery form 
would not do), held that the form iji use in the Common 
Law Divisions was sufficient. 



Common Picas Division, ] 
April 19. J 



Wabd V, Sdcpibld. 



Witness — Proof of pretnous Conviction of a WUnes^^ 
17 4- 18 Viet. c. 125, s, 25. 

At the trial of this action before Lopss, J., the de- 
fendant, who gave evidence in support of a counter-claim, 
was cross-examined as to whether he had ever been con- 
victed of an embezzlement ; and, on his denying it, thbe 
plaintiff tendered in evidence a certificate of such con- 
viction, according to section 25 of 17 & 18 Vict o. 126, 
which states that, if the witness * denies the fact or re- 
fuses to answer, it shall be lawful for the opposite partr 
to prove such conviction, and a certificate,^ &c., 'shall 
be sufficient evidence of the said conviction.' Whether 
the defendant was so convicted or not was not material 
for determining liie matter in issue in the cause, and it 
was therefore objected that the evidence tendered was 
inadnussible. The learned judge, however, receiyed 
the evidence, and the jury found a verdict for the 
plaintiff. 

Cooper Wyld now moved for a new trial on the ground 
that such evidence was not admissible. 

The CouBi (Gbovb, J., and Lopbb, J.) refkised a rule ; 
being of opinion that the enactment allowed such proof 
to be giyen, though the matter was not material to the 
bsue. 

RvUe refused. 



1 



The Rabnobshibe. 



Probate^ Divorce, 

and Admiralty 

Division. 

April 14. 

Practice — Int errogatories — Collision Action. 

This was a motion by the plaintifis, in an action for 
damage by collision, to set aside interrogatories ad- 
dressed to them by the defendants. The action was an 
ordinary collision action between the Radnorshire and 
the Paria, of which the plaintiffs were the owners. 

darkson, in support of the motion : It has never been 
the practice to administer interrogatories in collision 
actions. The Preliminary Acts prevent the necessity 
for interrogatories. The point is also concluded by au- 
thority — ^the Biola. 

They are unreasonable ; and so Order XXXI., Rule 5, 
applies (34 L. T. N.s. 135 ; 3 Asp. Mar. Cases, 125). 

Milroard and Hilberry, contra: Unless interroga- 
tories are objectionable in some way, the parties have 
a right to deliver them ; and there can be no difference 
in iSie procedure in regard to discoveiy in the different 
Divisions of the High Court. 

Sir R. J. Phillimobb: I feel no doubt that I must 
dismiss this motion. I confess that I think it will in- 
crease the cost of proceedings unnecessarily if the prac- 
tice is to spring up of administering interrogatories in 
every collision suit ; but nevertheless, in spite of the case 
of the Biola, which has been referred to in the argument, 
I cannot think that, as the rules stand, these interroga- 
tories as a whole have been improperly exhibited. Ajoj 
objections to the several questions must be taken in w 
answers. L therefore, dismiss the motion. The costs 
to be costs m the cause. 
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COURT OF APPEAL. 



Ex parte NAnoHAL Mbrcaittile 
Bank. In re Hatnes. 



Court of Appeal, 

Jambs L. J. 

Baogallat, L.J. 

Bramwkll, L.J. 

April 15, 22. 

Bill of Sale— Validity—Statement of Condderation— 
Explanation by Solicitor— Bills of Sale Act, 1878, 

88. 8, 10. 

This was an appeal froDi a decision of the Ohlbf 
Jt7DGE, holding that a bill of sale given by Ha^es on 
November 3, 1870, to the bank was void as against the 
trustee in his liquidation, under the Bills of Sale Act, 
1878, on the grounds that the solicitor who had attested 
the execution of the bill had not fully explained the 
effect of the deed to the grantor ; and, further, that the 
consideration for the bill had not been truly stated, the 
consideration stated being an advance of 2,050/. by the 
bank to the grantor, whereas, in fact, onlv 1,600/. had 
been handed over to him, the sum of 550/. Deing applied 
to take up some outstanding Hlls which had not matured 
at the date of the execution of the deed. 

The bank appealed. 

Mr. Window and Mr. Robson for the appellants. 

Mr, Hemming and Mr, R. Vaughan JvUliama for the 
respondent. 

Their Lobdbhips discharged the order of the Chief 
Jud^; being of opinion that the Act of 1878 only 
required that the attestation clause should state that the 
effect of the bill had been explained, not that it should, 
in fact, be explained ; and any omission of the explan- 
ation had not the effect of making void the bill against 
the grantor or anv one claiming under him. The Legis- 
lature very probably thought that the protection given 
to the grantor by the solicitor pledging his word that 
he had explained the deed was sufficient, the solicitor 
being an officer of the Court, and liable to punishment 
if he misconducted himself ; and that, as regards the 
statement of consideration, the Act only required that 
VOL. XT. 



to be stated which would have been proper to be stated 
if the Act had not been passed, and that a collateral 
bazvain between the grantor and the grantee as to the 
application of the consideration need not be stated. 



"Barber v.Gregson and Wife. 



Court of Appeal, 

Lord Coleridge, C.J. 

Brkit, L. J. 

Cotton, L.J. 

April 27. 

Married Woman — Separate Property— Form of Judg^ 

ment against Married Woman having separate Ih'O' 

perty. 

Appeal from the judgment of Stephen, J., at a trial 
without a jury. 

The action was to recover the balance due on a bill of 
exchange indorsed by the defendant, Maud Anna Greg- 
son, to the plaintiff. Mrs. Gregson's husband was joined 
as a formal defendant. 

The bill was dravm on March 4, 1875, pavable three 
months t^ter date ; and, at the time it was orawn, Mrs. 
Gregson was entitled to a life interest in certain real and 
personal property vested in trustees, in trust for such 
person or persons as she or her^ husband should jointly 
appoint ; and, in default of appointment, upon trust that 
the trustees should pay the annual income to her for her 
separate use, free from the control of her husband. 

Issue was joined on the pleadings in the action on 
July 19, 1879. By deed of July 5, 1879, Mr. and Mrs. 
Gregson jointly appointed her life interest in the trust 
property to Mrs. Gregson for her separate use, vnthout 

?ower of anticipation. The action was tried on August 
, 1879; and Stephen, J., then directed that judgment 
should be entered for the plaintiff for 64/. and costs, 
with a direction to the master to inquire as to the sepa- 
rate estate of the defendant, Mrs. Gregson, and report 
to the Court. The judge also granted an injunction, 
restraining the defendants from dealing with Mrs. 
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Greg8on*8 separate estate until the debt and costs we r 
paid, or the money ^as paid into Oourt. 

The defendants appealed. 

Mr, Cave and JMr, Oainsford Bruce for the defend- 
ants. 

Mr, A. TTt/fo and Mr. Forbes for the plaintiff. 

Their Lordships held that, as the engagement of a 
married woman did not bind her separate estate until an 
order was made to bind it, the judgment of Stephen, J., 
must be discharged. They declared that the plaintiff was 
entitled to be paid 64/. and costs out of the separate 
estate to which the defendant, Mrs. Gregson, might be 
entitled, with power of anticipation ; but, it appearing 
that there was no senarate estate to which she was on- 
titled, with power oi anticipation, the Court made no 
further order, without prejudice to the proceedings 
(if any) that the plaintiff might be advised to take with 
reference to setting aside the deed of 1879. No costs of 
the appeal allowedf. 



Rboika v. Thb Vicab aks 
Ohurchwabdens ojp Tot- 

TENHASC. 



Cowt of Appeal. 

LOBD OOLEBIBGB^ O.J. 

Bbett, L. J. 

OOTTON, L. J. 

April 27. 

Vedry Meting — JRegtdation of Businesi at — Authority 
iofix Hour for holdinff—58 Geo. III. o. 69. 

This was an appeal from a judgment of the Queen's 
Bench Division (reported 48 Law J. Rep. Q.B. 407), 
discharging a rule for a mandamus commanding the 
Ticar and churchwardens of the parish of Tottenham to 
insert on the notice paper of the next vestry meeting 
notice that a resolution would be proposed ' that the hour 
for the vestry meeting shall be 7 p.m.' 

Mr. A. Charles and Mr. Fullarton appeared for the 
appellant. 

ALr. W. 0. F. Phillimore for the respondents. 

Their Lordships affirmed the judgment of the Queen's 
Bench Division ; and dismissed the appeal. 



The Master of the Rolls made the order as asked ; 
for, in his opinion, section 23 of the Copyright Law 
Amendment Act, 1842, entitled the plaintiff to have 
the works in question for his own benefit^ whilst their 
destruction could not benefit anybody. 



}. 



re Reb?. Rebs v. Georae. 



C'Umcery Division. 

Jessel, M.R. 

April 26. 

Practice — Administration Suit — Parties served tntA 
Notice of Decree — Further Consideration. 

In this case, a decree had been made for the adminis- 
cration of real and personal estate. The tenant for life 
and two of the residuary legatees had been served with 
notice of the decree, but had not obtained an order to 
attend the proceedings. The suit now came on for further 
consideration ; and the plaintiff asked that the tenant for 
life might be ordered to replace, as capital, certain sums 
which had been paid to her as income ; and, also, that 
the residuary legatees might be ordered to repay to the 
tenant for life sums which she had advanced to them 
for maintenance. It appeared that neither the tenant 
for life nor the two reftiduarv legatees had had notice 
that the cause had been set down for further consider- 
ation. 

Mr. Chitty and Mr. F. H. Colt, Mr. Ince and Mr. 
Romer, and Mr. D. Sturges appeared for some of the 
parties interested. 

The Master of the Rolls was of opinion that no 
order could be made against the tenant for life and 
residuary legatees, unless they had previous notice that 
the suit was coming on for further consideration ; and 
directed the matter to stand over for a fortnight, in order 
that such notice might be given them. 



niGH OOURT OF JUSTICE. 

CT^nary Division. 1 
Jebbbl, M.R. > Isaacs v. Fiddemank. 
March 20. J 

Copyright — Registration after Cause of Action — For^ 
feiture— Copyright Laxo Amendment Act. 1842 (5 5-6 
Vict. c. 46), s. 23. 

This was an action to restrain the infringement by the 
defendant of the plaintiff's copyrijo^ht in certain books; 
and the plaintiff now moved for judgment in default of 
pleading. The plaintiff was the owner of the copyright, 
and was registered as such before the commencement of 
the action, but not until after the publication of the 
piratical works complained of. 

Mr. J. W. Bonser, who appeared for the pluntiff, 
asked that the judgment might include an order on the 
defendant to deuver up the piratical copies to the plain- 
tiff for his own benefit ; but mentioned Mole v. Brad- 
bury, 48 Law J. Rep. Ohanc. 673 ; s. c. L. R. 12 Ohanc. 
Div. 886, in which Fry, J., held that, where the plain- 
tiff, the proprietor of the copyright, had not been regis- 
tered until after the publication bv the defendant, his 
only right was to have the piratical works destroyed. 



Chancery Division. 

Hall, V.O. 

April 15. 



Y' 



re Anglo-French Oo-opera- 
TiVE Society. 



Privilege of Parliament — Committal for Contempt — 
Duration of Privilege. 

The liquidator of the above company applied, on 
March 20, just before the dissolution of Parliament, for 
the attachment of Mr. Fortescue Harrison— then a mem- 
ber of Parliament — for contempt of Court in disobeying 
an order of the Court in the winding up for delivery of 
papers and payment of moneys. The application was 
refused on the ground of privilege. 

Parliament was, on March 23, dissolved ; and, on 
April 2, notice was given by the liquidator of a fresh 
motion, with the same object This motion was served 
on April 6, and now came on. Mr. Harrison was not a 
member of, nor nominated for election to, the new Par- 
liament. 

Mr. A. Young in support of the motion. 

Mr. Hastings and Mr. MSwinney, for the respond- 
ent, again took the objection of privilege. 

Hall, Y.C, held that, although there was no decided 
case in which the privilege had been asserted in favour 
of a person not actually a member of Parlianient, vet 
the law was sufficiently laid down to the effect that 
the privilege from arrest extends to forty days after a 
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prorogation or dissolutioii ; that period being fixed as 
sufficient to enable the member to return home from 
serving in the Parliament. Forty days not having 
elapsed in the present case, the motion was refused, 
with costs. 



Chancery Dimion. \ Eempe v. Axglesba (Pexmon) 
Hall, V.C. \ Marble Quabries Goupant 
April 22. J (Limitbd). 

Company — Debenturegrepayable at future Date — Winding 
up before Date—JBnforcement of Security, 

The company, in 1877, issued debentures secured by a 
deed dated December 31, 1877, by which the leasehold 
quarries, plant, &c., of the company were demised for the 
residue, less one day, of the term of twenty-five years, 
for which they were holden, to Fearon and Swithinbank, 
trustees for the debenture holders; and the company 
covenanted for themselves, their successors, and assigns, 
that the debentures should be a first char^ ; and the 
company covenanted for themselves and their successors 
to keep the premises in repair, to renew the plant, &c.| 
and to insure against fire. The proviso for redemption 
was on payment of principal ana interest, according to 
the terms of the deoentures *, and there was a power of 
entry and sale by the trustees upon request of a majority 
in number and value of debenture holders in arrear after 
de&ult for three months in payment of principal or in- 
terest becoming due. 

By the debentures the comjoanv bound themselves and 
their successors to pa^ principal on July 1, 1884, and 
interest in the meantime half yearly ; with power for 
the company to pay off the principal upon six months' 
notice. 

The company made a subsequent issue of debentures 
under a security comprising a power of sale. 

In October, 1879, a resolution was made for voluntary 
winding up, whidi was confirmed, and the secretary was 
appointed liquidator. 

The plaintiff was the holder of the greater part of the 
first issue of debentures ; his interest due on January 1, 
1880, was not paid ; and on Februanr 5 he commenced 
this action rsuing on behalf of himself and all other per- 
sons entitled to the security of December 31, 1877) to 
realise the security. Messrs. Jones, who had purchased 
the property upon a sale, under the security for the 
second issue of debentures, were made defendants by 
amendment. 

Mr, Hastings and Mr, Vaughan Hawkins moved for a 
receiver and manager. 

Mr, Wm. Pearson and Mr, Buckley^ fat Messrs. 
Jones, contended that the security could not be enforced 
in respect of the principal, which was not due till 1884 ; 
and said that they had offered to pay, and would pay, 
the interest. 

Mr, Everitt appeared for one of the trustees and for 
the other debenture holders who were stated to have 
received their interest. 

Mr, Osborne Morgan and Mr, Plummer for the other 
trustee. 

Mr, Neville for the liquidator. 

Hall, V.O., said that the security of 1877 made the 
debentures repayable in 1884 only on the basis of the 
company continuing its business. Upon the liquidation 
taking place, the plaintiff was entitled to sue, on behalf 



of all the debenture holders whose interest was the same 
as his own, to have the security realised. He accord- 
ingly made the order for appointment of a receiver and 
manager. 

Chancery Division, 1 

Frt, J. > Ballard v. Marsben. 
April 14. J 

Legacy ^Executor — Set-^ff. 

Mrs. Gross bequeathed a sum of 1,000/. to her exe- 
cutors, upon trust to pay the income to Miss Harvey for 
life. The executors purchafied a sum of India Railway 
Stock, which was placed in the joint names of themselves 
and Miss Harvey. The purchase money of the stock and 
legacy duty very nearly exhausted the 1,000/. The 
estate of Mrs. Cross was 'liable for certain dilapidations 
in respect of a house, the lease of which had been 
vested in Miss Harvey, who was under liability to 
indenmify the estate of Mrs. Gross. Miss Hnrvey 
mortga^d her interest in the railway stock to 
the plaintiff, who had notice of the liability of Miss 
Harvey in respect of dilapidations. The executors 
of Mrs. Gross had to pay for dilapidations. The plaintiff 
brought this mortgage action against the executors of 
Mrs. Gross and Miss Harvey, and the executors claimed a 
a right to set off the life interest of Miss Harvey in the 
railway stock, a^^ainst the debt due from her to the estate 
of the testatrix in respect of the dilapidations. 

Mr, Cookson and Mr. Parker for tne plaintiff. 

Mr, North and Mr, J, O, Wood for tne defendants. 

Frt, J., held that the railway stock had been set apart 
for every purpose, and that the executors had no right 
of set-off. 



Chancery Division, 1 

Fry, J. \ Raiits v. Buxton. 

AprU, 16, 17. J 

Statute of Limitations C3<$-4 Wm. IV, c. 27), ss. 2, 
8, 26— rTnAnoiCTi Entry, 

In this case the plaintiff claimed, among other things, 
an injunction to restrain quarrying so as to break into a 
cavity in ground under a road, the ownership of which, 
subject to a right of way, belonged to some of the de- 
fendants. The plaintiff rested ner title to the right of 
way on prescriptive user of it as a coal cellar for her 
house. A defence raised was that the cavity was out of 
sight and its existence unknown to the owners of the 
soil, and that the time which would give a title by ad- 
verse possession did not begin to run till such possession 
was known to the ovniers. 

Mr, Cookson^ Mr, Everitt, and Mr, Loekwood for the 
plaintiff. 

Mr. North and Mr, Cracknall for the defendants. 

Frt, J., granted the injunction. 



Common Pleas Division, \ Re The Trusts of the Will 
April 24. J of Thomas Glare. 

Husband and Wife^Oanveymtce by Married Woman 
under 3 5-4 Wm. IV. c. 74, s. 91. 

Oathome Hardy mo\^ for a rule to dispense with the 
concurrence of the husband of a married woman in the 
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transfer of a mortgage, in which the husband had no 
personal interest. The motion was made on the affidavit 
of a son of ^e husband and wife, in which he stated that 
his father and mother were living apart in consequence 
of the intemperate habits of the father, which occasioned 
his being confined in a lunatic asylum for a time ; and 
which stated that, although he had since been discharged 
from the asylum, he was not in a fit mental condition to 
execute a deed, or understand its nature. 

The Court required the application to be adjourned 
for an affidavit by a medical man, an application to the 
husband, and also notice to him, so as to give him an 
opportunity of appearing on the occasion of the motion 
beiuj? renewed. 



> TITIONERS) V. ULARKB Ain) 

J Others (Respondents). 



April 23, 26. 



Municipal Biections Act, 1876 (38 ^ 39 Vict. c. 40), «. 1 
mbs, 2, Schedule 1 Form 2 — Nomination Paper — 
— Number on Burgess RoU of Seconder — BaUot Act, 
1872 (35 ^ 36 Vict, c, 33), ». 13. 

Petition to set aside the election of the respondents to 
the office of councillor for the Heaton Norris ward of 
the borough of Stockport. 

The petitioners, who were three in number, and the 
respondents, who were also three in number, were can- 
didates at the above election. Three councillors were to 
be elected. 

Tbe nomination papers of the petitioners were handed 
in at the proper time, and were in all respects regular 
except that the register number of Gkkorge Chapman, 
who had subscribed each of the nomination papers as 
seconder, was inserted as 696 instead of 704. Objection 
to tbe nomination papers of the petitioners was made to 
the mayor, who allowed the objection, and declared the 
respondents duly elected as being the only candidates 
for the said ward. 

From this decision the appeal was now brought. 

Sir H. James (Eoptpood and Aepland with him) for 
thepetitioners. 

Edward Clarke {Morton Daniel with him) for the re- 
spondents. 

The CoTTRT (Grove, J., and Lopes, J.) held that 
Schedule 1, Form 2, in the Municipal Elections Act, 
1876 (38 & 39 Vict., c. 40), s. 1, by which 'the 
number on the burgess roll of the burgess subscribing ' is 
to be inserted, had not been sufficiently complied with, 
and that the nomination papers of the petitioners were 
therefore invalid. 

Judgment for the respondents. 



Common Pleas Division. \ lie West Bromwich School 
April 26. J Board. 

Elementary Education Acts, 1870 ^ 1873 (33 Sf 34 
Vict. c. 76 ; 36 (J- 37 Vict. c. m)-School Board Elec- 
tion—Mode of questioning Election — BaUot Act, 1872 
(36 ^- 36 Vict. c. SS)— Corrupt Practices Municipal 
Act, 1872 (36 * 36 Vict. c. 60). 

Wills (Anstie with him) applied to remove a petition 
off the file, which had been presented under the Corrupt 
Practices Municipal Act, 1872 (36 & 36 Vict. c. Q(J), 



against an election to a school board, on the ground 
that that Act did not apply to school board elections. 

By section 33 of the ^ementai^ Education Act, 1870 
(33 & 34 Vict. c. 76), any question as to the right of 
any person to act as a member of a school board under 
the Act, may be determined by the Education De- 
partment, and their order so determining it is to 
be final. The Elementary Education Act, 1873 (36 & 
37 Vict. c. 86) by its second schedule, which 
is made part of that Act, declares that ' the Ballot Act, 

1872, shall apply to the case of the election of a school 
board in like manner as if the provisions thereof were 
therein enacted with the substitution of *^ school board 
election " for " municipal election." ' In 1872, there was 
passed not only the Ballot Act, 1872, which relates to 
municipal elections, but also the Corrupt Practices Muni- 
cipal Act, 1872 (36 & 36 Vict. c. 60) ; and by subsectiQii 
2 of section 2 of that last Act it is enacted that that Act 
shall ' be construed as one with the Acts for the time 
being in force relating to boroughs and to elections in 
boroughs.' 

It was argued by Jeune, in opposition to the applica- 
tion to remove the petition in this case, that the efiect 
of that subsection 2 was to incorporate the Ballot Act 
with the Corrupt Practices Municipal Act, 1872 ; and 
that, therefore, when the Elementary Education Act, 

1873, applied the Ballot Act to a school board election, 
it also applied the Corrupt Practices Municipal Act, 
1872. 

The Court (Lord Coleridge, C.J., and Grove, J.) 
held that as section 33 of the Elementary Education 
Act, 1870, had not been repealed, the proper mode of 
disputing the election was by reference to the Education 
Department, and not by petition under the Corrupt 
Practices Municipal Act ; and the petition was ordered to 
be taken off the nle. 

Application granted. 



"The Citt of Maitohestbr. 



Probate, Divorce, and' 

Admiralty Division, 

Jaices, L. J. 

Baggallat, L.J. 

Bramwell, L.J. 

April 23. 

Costs-^CoUision—Both l^ips in Fault, 

This was an appeal from an order of Sir R. Philli- 
icoRE giving the costs of an action, brought by the 
owners of cargo on board a ship named the Moselle, 
against the City of Manchester, to the nlaintifb. 

Both ships had been found to be in fault; so that the 
plaintiffs, according to Hie Admiralty rule, could only 
recover half their damages. 

Sir R. PhiUimore, following what was done in the 
case of the Milan (31 Law J. Eep. Adm. 106), save 
them their costs of the action. The case is reported 48 
I^aw J. Kep. Adm. 70. 

The City of Manchester appealed. 

Butt and Clarkson for the appellants. 

PkUUmore and Stubbs, for the respondents, waived 
any objection, on the ground that it was an application 
for costs. 

Hieir LoRDSHTPS considered that the appeal was a 
proper one, a question of prindple being involved in 
it ; reversed the decision in the Court below ; and held 
that the plaintiffs were not entitled to the costs. 
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J. W. Thoblet's Cattle Food 

COHPAHT V. MaSBAIC. MaSSAX 

V. J. W. Thorlbi'b Cattlb 
Food Coxpaht. 



Jiival Trader^^IAbdloue Circular — Article of Commerce 
— Right to ute original Makers Name — Injunction, 

These were two appeals, both from decifiions of 
Mauns, V.C. 

The first action was brought by the company to re- 
strain the defendants, the executors of the late' Joseph 
Thorley, from representing, in their advertisements and 
circulars, that they alone were possessed of the secret for 
compounding the condiment known as ' Thorley*s Food 
for Cattle,' and that the cattle food manufactured and 
sold by the company was a spurious article, and not com- 
pounded in accordaiice with the true recipe. 

The second action was by the executors of the late 
Joseph Thorley to restrain the company from represent- 
ing any cattle food manufactured and sold by them as 
the cattle food manufactured and sold by the late Joseph 
Thorley, or that they were in any way the successors to 
the business formerly carried on by the late Joseph 
Thorley. 

It appeared that J. W. Thorley, who had giren his 

TOIh XT. 



name to the eomnanv, was the brother of the late Joseph 
Thorley; that both brothers knew the secret lor 
compounding the cattle food ; that Joseph Thorley had 
for many years employed his brother to assist him in his 
business ; that Joseph Thorley by his will directed his 
executors to carry on his business; that on the death of 
Joseph Thorley, J. W. Thorley, who had some eight 
years previously left his brother*8 service, was induced to 
join in getting up the company; and that the cattle 
food manufactured by the company was substantially 
the same as that manufactured by Joseph Thorley. 

The circular complained of by the company was as 
follows: 'Caution. Thorley s Food for Cattle. The 
public, and in particular farmers, graziers, dealers, and 
others, purchasing this world-famed food, are warned 
that any food for cattle purporting to bo Thorlej's Food 
for Cattle, and not signed with the name "Joseph 
Thorley," is not the manufacture of this establishment, 
carrying on business as Joseph Thorley, the proprietors 
of which are alone possessed of the secret for compound- 
ing that fiunous condiment' 

The Vice-Chancellor hald, in the first action, that 
this circular was a libel, and that the company were 
entitled to the injunction they claimed; and, in the 
second action, that the plaintifls' evidence failed to show 
that the company had represented they were the suc- 
cessors to, or were carrying on the business of, the late 
Joseph Thorley. 



P 

Digitized by 



Google 



J 



62 [VOL. 15.J 



TUE LAW JOUKNAL. 



I'NOTBS OF CASES. 
L tf ay 8, 1880. 



The executors appealed against both decisions. 
Mr, Glasse and Mr. Nalder for the appellants. 
Mr. Higgim and Mr, Toionsend for the respondents. 

Their Lordships dismissed the appeal in the first 
action with costs, being of opinion that the circular, in 
stating that the executors alone possessed the secret, had 
{Ifone too far, and was clearly libellous. As to the appeal 
in the second action, their lordships held that, oof the 
evidence, the appellants were entitled to an injunction. 
Also the company had no right to use the term ^ Thorley's 
Food for Cattle,' for that term meant the article which 
had been made by Joseph Thorley, and which was now 
made by his executors. The term had not come to mean 
simnly an ' article of commerce/ but indicated the par- 
ticular article which came from a particular manufactory. 



Gmrt of Appeal, 

Jbssil^ M.R. 

Baggallay, L. J. 

Bbaxwell, L. J. 

April 28. 



M ARTAiro V, Mann. 



Married Woman — Next Friend— Security for Costs — 
Order XVL, RuU 8— Practice, 

A married woman, the tenant for life under her 
marriage' settlement, commenced an action by a next 
friend against the surviving trustee of the settlement, 
and the executors of a deceased trustee, for an account 
of the trust funds. 

The defendant executors consented to the appointment 
of a receirer. Inunediately afterwards they applied by 
summons that the next friend should give security for 
coats, alleging that they had only then ascertained that 
she was a pauper. 

Baooh, V.O., dismissed the application, on the ground 
that the matter was governed by the old practice in 
Ohancery; and that, as the executors had taken a 
material step io the action by consenting to the appoint- 
ment of a receiver, they had waived their rignt to 
security for costs. 

The executors appealed. 

Mr, Hemming and Mr, Porter for the appelltints. 

Mr. T, A, Roberts for the plaintiffs in the action. 

Their Lordships directed the writ to be amended by 
striking out the name of the next friend, and leaving 
the married ladv to sue alone. Their lordships also in- 
timated that the old practice, both in Ohancery and 
at common law, which required the application for se- 
curity for costs to be made at the earliest possible 
moment, and before a material step in the action had 
been taken, wss abrogated by the new Judicature Rules, 
under which the Court had a judicial discretion to allow 
a married woman to sue alone, with or without giving 
security for costs, and to direct a next friend, in a 
proper case, to give security for costs at any time. 



Reoina V, The Swindoh Nhw 
Town Local Board. 



Court of Appeal, 

Lord Coleridge, C.J. 

Brett, L.J. 

Cotton, L.J. 

Dec. 6, 1879; 

April 30, 1880. 

Practice — Case stated by inferior Court — Appeal 
from Judgment of Divisional Court — Leave to appeal 
—Judicature Act, 1873, s. 46 ; Public HeaUh Ael^ 
1875 (38 4- 30 Vict, c, 55), s, 269, subs. 7. 

Appeal from the Queen's Bench Division. 

Case stated by Quarter Sessions under section 260, sub- 
section 7^ of the Public Health Act, 1875, for the de- 
termination of a superior Court, 

The case was argued and decided in the Queen's Bench 
Division, 48 Law J. Rep. M.C. 119, when judgment 
was given in favour of the local board, who were the 
respondents. No leave to appeal was given. 

The prosecutor appealed. 

Mr, Mellor and Mr. Goldney, for the respondents, 
took a preliminary objection, and contended that the 
case^ on application to the Queen's Bench Division, being 
stated unoer subsection 7 of section 269 of the Public 
Health Act, 1875, came within the provisions of section 
45 of the Judicature Act, 1873 ; and that, as no leave to 
appeal was given, the determination of the Divisional 
Court was nnal. 

Mr, Carles and JHfr^ JtavenhiU, for the appelknt, con- 
tended that the case was not within siection 45 of the 
Judicature Act. 

Their Lordships, having taken time to consider, dis- 
missed the appeal ; holding that it was an appeal from an 
inferior Court within section 45, and that, as no leave to 
appeal had been given, the determination of the Divi- 
sional Court must be final 



Court of Appeal, *] 

Jakes, L.J. The Canadian Land RBCLAiiONe 
Baggallat,L.J. y and Colonisinq Company (Li- 

BraHWELL, L.J. HITED). 

April 24. MayL, 

Companies Act, 1862, «. 165— ^c^tn^ as Director without 
Qual^ication — Misfeasance, 

This was an appeal from an order of Jessbl, M.R., 
made upon summons, directing two persons, Coventry 
and Dixon, to pay each the sum of 50C¥. by way of oom- 

Sensation in respect of their misfeasance in acting as 
irectors without being duly qualified (see ante, p. 10). 

Mr, Davey and Mr. Buckley for Coventry* 

Mr, WiUiam Pearson for Dixon. 

Mr, Ince and Mr, Seward Brice for the liquidator. 

Their Lordships allowed the appeal ; being of opinion 
that section 165 did not constitute or create any new 
right or new liability, but a mere machinery for the 
more complete and speedy enforcement of rights and 
remedies in the winding up of a company that could be 
given by the ordinary procedure; and that, to apply 
that section, it was necessary to show something wWh 
would enable the company, if a going concern, to bring 
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an action aoooiding to the ordinary procedure. The 
misfeasance mentioned in the section must be some act 
equivalent to a breach of trust, and resultiog in a pecu- 
nianr loss to the company. Here there was no damage 
to the company whicn was the legal result from any act 
or omission of the anpellants ; and, accord ingly, the 
appeal must be allowed. 



HIGH COURT OF JUSTICE. 



Chandler i\ Pocock. 



Chancery Division, 1 
Jesssl, M.R. 
April 20. J 

Settlement of Heal Estate subject to Power of Sale — 
General Power of Appointment hy Will — Sale and 
Beinvestment in Personalty — Appointment of 'all 
my personal Estate '— Wills Act, is, 1, 27. 

Land was settled to the use, in events which happened, 
of such persons as Ann Brown should by will appoint, 
with remainder, in default of appointment, to the use of 
Edward Ijee and his heira. The settlement contained n 
power for the trustees to sell the land, the proceeds to 
De laid out in the purchase of other land to be settled to 
the same uses ; and, in the meantime, to be invested in 
Oovemment and other securities, and the income of 
ench investment to be paid to the persons to whom the 
rents of the purchased land would be payable were such 
purchase then actually made. 

In 1855 the settled real estate was sold, and the pro- 
ceeds invested in Consols, and they remained so invested 
at the death of Ann Brown. 

Ann Brown, by her will, made in 1875, gave legacies 
to the amount of 30,000/., appointed the defendants her 
executors, and bequeathed all the residue of her personal 
estate and effects whatsoever to two persons absolutely. 
Her personal estate, exclusive of the Consols, was under 
Qfmi. 

The plaintiff, who derived title from Edward Lee, 
claimed the Consols as representing the land to which he 
was entitled in default of appointment of it by Ann 
Brown. The defendants demurred to his statement of 
claim. 

Mr, Davey and Mr, Righy for the demurrer. 

ilfr. ChUty and Mr. J. O. Wood for the plaintiff. 

The Mastbb of the Rolls held that the will of 
Ann Brown operated, with respect to the Consols, as an 
execution of the power of appointment given to her by 
the settlement ; and allowed the demurrer. 



Chancery Division, "j 
JssssL, M.R. > WAP.n v, "Ward. 
May 1. J 

Settlement — Trust to pay Annuity to Husband and Wife 
-^Claim of Creditor of Husband to Whole. 

Under an ante-nuptial settlement trustees were in 
receipt of an annuity upon trust, to pay the same to the 
husband and wife during their joint lives. 

lodgment creditors of the husband bad obtained an 
order itMt for an attachment of the whole annuity ; and, 
en the application to make ilie order absolute, the wife 



asserted her right to have half the annuity paid to her, 
or to have a settlement thereout made upon her. 

Mr, Chitty and Mr, Stock for the judgment creditors. 

Mr, Ince and Mr, Nalder for the trustee and wife. 

The Master of the Rolt^ was of opinion that the 
husband was entitled to receive the whole annuity, and 
ordered the same to be paid to the judgment creditors 
until their claim was satisfied. 



Re Financial Corporation. 
GooDsox*s Claiv. 



C/iancery Division. 1 

Jessbl, M.R. > 

May 3. J 

Finannal Company — Putoer to take Shares in other 
Companies — Memorandum of Association, 

Goodson was the registered owner of shares in the 
Regent's Canal Ironworks Company, and, as such, had 
had to pay calls on his shares. This was a summons by 
him asking that the amount of such calls might be re- 
paid to him out of the funds of the Financial Corporation, 
he alleging that he had held the shares as trustee foi* the 
corporation. One question was, whether the corporation 
were capable of holdinof shares in another company P 
The memorandum of ss^ociation stated that the Financial 
Corporation was formed for the purpose of {inter alia) 
'undertaking, assisting, and participating in financia], 
commercial, and industrial operations and undertakings, 
both in England and abroad, and both singly or in 
connection with other persons, firms, companies, and cor^ 
porations, and as well as principal as agent.' 

Mr. Davey and Mr. Romer were for the summons. 

Mr. Chitty and Mr. W. Renshaw, contrd. 

The Master of the Rolls held that the words set 
out above empowered the Financial Corporation to hold 
shares in other companies. 



Division. 1 

8, V.O. \ 

yi. J 



Chancery Division. 
Matjns, 
May ! 



Re The West of Englanb Bank. 
Ex parte Booker. 



Bankers — Ordinary Business — Deed of Settlement — 
' Ultra Vires: 

Adjourned sunmions. 

This was a claim by Mrs. Booker to be admitted as a 
creditor against the assets of the bank for the sum of 
18,000^., the estimated value of a guarantee given to her 
by the bank. 

In the year 1876 Mrs. Booker, at the request of the 
bank, joined in conveying certain property, in which she 
was interested, to T. W. Booker & Co. (Limited), in 
consideration of having eighteen debentures of 1,000/. 
each of T. W. Booker & Co. transferred to her, it being 
part of the arrangement that the bank should guarantee 
the payment of the interest on these debentures under 
their common seal. The main question in argument was 
whether the ffiving of such a guarantee formed part of 
the ordinary Dusiness of a banker. 

Mr. Higgins and Mr. Macnaghten appeared in sup- 
port of the summons. 

Mr. Olasse and Mr. Romer for the official liquidator 
of the bank. 

Maliks, y.C, said it was plain that, in the year 1876, 
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the firm of T. W. Booker & Oo. were hrgelj indebted 
to the bank, and that the bank had the power of dis- 
poein^r of these debentures as they thought tit. The 
D^nk had directed the transfer of certain debentures to 
Mrs. Booker, and had guaranteed to hor the payment of 
the interest. Under their deed of settlement the directors 
were enipowered to transact every kind of banking busi- 
ness, and to act in such manner as miffht appear to them 
best calculated to promote the welfare of the bank. 
Therefore, looking at the whole transaction, the guarant e 
WHS within the scope of their authority, and must be 
held to be binding upon the bank. 



Baoox v'o*^'*' I Nobel's Explosivrs CoacPANT r. 
AprU 14, 16, 2b,*29. J ^^^^ * ^^' 

Patent'-Iftfringenunt^Oitatom Houbb AgetUM-^Praetice 
— Amendment at Hearing, 

This was an action to restrain the defendants from 
infringing the plaintiffd* patent right in a substance 
named 'safety powder or dynamite.' The invention 
consisted in rendering nitro-glycerine insensible to shocks 
by absorption in porous unezplosive substances. 

The statement of claim alleged that the defendaf^ts 
had purchased from Krebs & Oo., of Cologne, a substance 
called lithofracteur (which was identical with the pUin- 
tifls' patented substance), and below Grayesend tran- 
shipped this lithofracteur from the German yessel to 
ships which sailed to Australia, where the lithofracteur 
was sold on behalf of the defendants ; and at the hearing 
it was contended that this transhipment amounted to a 
user or putting in practice of the plaintiffs' invention. 

On the evidence, it appeared that the defendants were 
not the importers, but only acted as custom house agents 
in clearing the lithofracteur on behalf of Krebs k Co., 
who had a magazine in Essex, to which the goods had 
been remored ; and that the defendants had no interest 
whatever in the lithofracteur. 

On this evidence having been given — 

Mr. Aaton and Mr, Cutler asked leave to amend, so 
aa to charge the defendants with the new user shown by 
their eyidence. They could not be prejudiced by charg- 
ing th^m with acts which they must have known. 

Sir H. Jackton and Mr, Ooodeve for the defendants. 

Bacon, V.C, said that the amendment must be 
allowed, so that a decision could be given on the facts 
now in evidence— viz. that the defendants were not the 
importers, but had acted as agents of Krebs & Oo. in 
dealing with the lithofracteur. The pkintiffs would 
have leave to amend their statement of claim, but not to 
adduce further evidence. The defendants might put in 
a further defence, and adduce evidence in support of it. 
Costs to be reserved. 

On April 20 the cause came on again on the amended 
pleadings, by which the defendants were chaiged with 
infringing the plaintiffi' patent by acting as agents for 
Krebs & Oo. as aforesaid. 

Mr, Asian and Mr, Cutler for the plaintiffs. 

Sir H, Jackton and Mr. Ooodeve for the defendants. 

Mr, Aston in reply. 

Cur, ode, vult. 



Bacon, V.C. (April 20), said that, having tegaid to 
the nature of this invention, it was impossible to tzan* 
ship or otherwise handle any substance made aceoiding 
to the invention without using or putting in practio« 
such inyention ; that the defendants, by procuring the 
delivery from shipboard at Krebs & Oc's magazine of 
lithofracteur, had accordingly infringed the ^uuntiffs' 
patent ; and the pkintiffs were entitl^ to an injunction^ 
with costs. 



V Division,'] 
L, V.C. [ 

rildO. J 



In re Tayloh's Sbttled Esiatks. 



Chancery Division, 
Hall, ~" 
Aprils 

PracticeSettled Estates Act, 1877, s, 36— Form of 
Order for interim Investment, 

This was an ordinary petition for sale under the 
Settled Estates Act 

The prayer of the petition asked that the trustees of 
the settlement might be authorised to invest the proceeds 
of sale in one or more of certain specified investments 
(being investments proper in the case of cash under the 
control of the Court), with power to yary such inyest* 
ments. The only question was, whether under the aboye 
section the Court had power to make an order in such 
form, or whether the order must not specify the par- 
ticular investment or inyestments of the fund. Refer- 
ence was made to ' Seton on Decrees,' 4th ed., p. 1406| 
Addenda, p. 1686. 

Mr, Whatdey for the petitioner. 

Mr, Bunting for the trustees. 

Hall, V.C, declined to make the order as asked ; bat 
directed that the particular investment should be specified 
in the order. 



^ In re Fleetwood. SiDGBiAyta 
V. Bbbweb. 



Chancery Division, 

Hall, V.C. 
April 7. May 3. 

Wm — Revooatian-'Codica declaring Trust-^Parol 
Evidence to ascertain Objects of Truet-^^ All mg Per^ 
sunaUg, such as Cash, FUmiture, ^c' 

The testatrix in this action having executed a will 
and three codicils, executed a fourth codicil (dated 
September 24, 1877), as follows : ' I bequeath and leave 
to J. Beaumont, to whom I have willed my landed pro- 
perty, all my nersonalty, such as cash, furniture, &c., to 
De applied as i have requested him to do.' There was a 
memorandum in writing (not signed by the testatrix, 
nor proved to haye been produced to her) showing the 
alterations of the will ana three codicils, intended by the 
testatrix to be made by the fourth codicil ; and J. Beau- 
mont gave eyidence, by affidavit, in the action, proving 
that the memorandum expressed the intention of the 
testatrix as communicated to him by her. The conten- 
tions raised were (1) that the fourth codicil did not 
operate as a revocation of the will and three codicils aa 
to aU the personal estate of the testatrix, but only as 
to cash, furniture, and articles ejusdem generis ; (2) that 
the codicil, not containing any effectual disposition of th» 
beneficial interest in the property comprised in it, did 
not, in any way, revoke the will and three codicils ; (3) 
that the codicil created a trust, which trust could b^ 
and WASj effeptually made out by the parol eyidence i (4) 
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that the codicil created a trust ; but that, the parol evi- 
dence being inadmissible, the next of kin took. 

Mr. Kekewich and Mr» Northmore Lawrence for the 
plaintiffs. 

Mr, Croeeley, Mr, W. Pearion and Mr. Qifard, Mr. 
Ingle Joyce, Mr. Oraham Hastinge and Mr. Tweedy, and 
Mr. RaioUne for the defendants. 

Clur. adv. vuU, 

Majr 3.— Hail, V.C.,held, first, that the fourth codicil 
comprised all the personal estate of the testatrix, and 
was an'efiectual revocation of the will and three codicils ; 
and, secondly (after a full examination of the authorities), 
that the parol evidence was admissible, and that J. 
Beaumont was a trustee to carry out the will and three 
codidis, with the alterations specified in his affidavit. 

Chancery DiMon. 1 

Far, J. IOavb w. Oavb. 

April 21, 22, 23. J 

Breach of Trutt^Mortgage—PriorkieB—Noiice'- Agent 
—Fraud. 

Oh, W. Cave, a solicitor, became by survivorship the 
sole trustee of the marriage settlement of his brother, 
F. Cave. Some of the trust funds were applied in the 
purchase of land which was conveyed to F. Cave, in fee. 
A legal mortgage was executed, by F. Cave, of this hind 
to P. Cha]^lin to secure a sum of money lent, and further 
advances in that transaction. Oh. W. Cave acted as 
solicitor for Chaplin, the mortgagee. F. Cave executed 
successive equitable mortgages of the land to other 
penons. When Chaplin advanced the last 500/. secured 
by his mortgage, he had notice of the first of the equit- 
able mortgages, which was given, to secure 1,800/., to one 
AVhite. 

This was an action by the infant children of F. 
Cave, who were interested in funds subject to his 
marriage settlement, and they claimed to follow the 
trust money into the land in which it had been invested, 
and to have priority over the various incumbrancers. One 
question was between the plain tifls and Chaplin, whether 
he was to be taken to have had notice of their right 
because he employed as his solicitor in the trans- 
action a person who knew what the circumstances 
were; ana that, therefore, Chaplin lost his right 
to be protected by the legal estate. There was also 
a question between the plaintiffs and the puisne 
n&ortgsgees, whether these equitable interests were of a 
higher order than the plaintiffs' ; and whether, conse- 
quently, the;^ were to rank before the lien of the trust 
estate as their charges on the land. 

Mr. Cookion and Mr. Everitt for the plaintiffs. 

Mr. Fischer and Mr. Cochran for Chaplin. 

Mr. Harrieon and Mr. Warmmgion, Mr. North and 
Mr. M*Swmney, Mr. Homer, Mr. T. L. Wilkineon, and 
JUr. Bethel, and Mr. Etherington for other defendants. 

Fbt, J., held that Oh. W. Cave had acted in such a 
manner in the matter that his knowledge would not be 
imputed to his principal, Chaplin, who was therefore 
entitled to priority ; that, as between the plaintiffs and 
the equitable mortgagees, the maxim quiprtor est tempore 
potior est jure was applicable, and they were to rank 
snbsequenUy to the plaintiffs ; and, as Chaplin had ad- 
vanced 600/. after he had notice of 1,800/. neing secured 



to White, Chaplin's 600/. was to be postponed to the 
1,800/. and interest; and that the plaintiffs to that ex- 
tent stood in White's place, and had priority over the 
500/. 

Chancery Division. 1 

Fbt, J. \ Davis v. Abtihoitall. 
April 30. May 1. J 

Auctioneer^Liabilityfor Goods received for Sale. 

This was an action by a married woman against auc- 
tioneers who had been employed by the plaintifl's house 
to sell goods to which the plaintiff was entitled as her 
separate propertv. The goods were placed in a ware- 
house hired for the purpose, and there put up for sale by 
auction. Some of the goods were not sold; they were 
taken away by the plaintiff^s husband. 

A question in the action was whether the auctioneers 
were liable for the value of the whole of the goods, or 
only those sold. 

Mr. Cookson and Mr. MLaren for the plaintiff". 

Mr. TTa/son for the pl^ntiff*s husband; and 

Mr. North and Mr, Simmonds for the auctioneers. 

Fbt, J., held, on the authority of Williams v. WiUiamM, 
2 H. Bl., that though the sale took place on premises 
not belonging to tiie auctioneers for the purpose of the 
sale, they received possession of the goodls with an in- 
terest, and were liaole for the whole of the goods. 



Queen'*Bei^^vkio». | wadbwobth v. Pickub. 

Bankruptcy — Liguidation by Arrangement — Fraudulent 
Omission of Name of Creditor from Statement of 
2>e6to— 32 4- 83 Vict. c. 71 (Bankruptcy Act, 1869), 
ss. 40, 125, 127. 

Action for money lent by plaintiff* to defendant ; in 
answer to which the latter set up an order of discharge 
ffranted after a liquidation bv arrangement which had 
been entered upon subsequently to the incurring of the 
debt. 

The County Court judge, before whom the action was 
tried, upon proof that the debtor (the defendant) had 
fraudulentiy omitted to insert plaintiff'^s debt in the list 
of creditors, gave judgment lor the plaintiff; holding 
that the order of discharge did not release the debtor by 
virtue of section 49 of the Bankruptcy Act, 1800, there 
being fraud within section 127 of the same Act. 

On appeal from this decision by motion — 

Forbes showed cause. 

Crump, for the defendant, supported the rule. 

The Court (Lush, J., and Field, J.) allowed the 
appeal ; and held that, having obtained a certificate of 
discharge after liquidation, the debtor was entitled to 
plead it as a defence to the action, notwithstanding his 
naving fraudulently omitted the plaintifi*'s name from 
the list of creditors. The exceptions in section 49 apply 
only to cases where the debt has been incurred by fraud, 
or where forbearance of the debt has been obtamed by 
fraud ; and section 127 applies only to proceedings in the 
Court of Bankruptcy. 

Eule absolute. 
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f\ » » r T^.- • • \ Reoika V. Gaskarth (Chair- 
Q«cm«^cnc^l)tw«on. I ^^^ ^^ ^^ Altrinchaic 

^y^- 1 Local Board). 

Public Health— Election of Members of Local Board— 
Disqualification of Member — Lease of Setoage Farm 
to Me7nber—38 <$• 89 Vifft. c. 56 (PuhUo Health Act, 
1876), M. 27 4- 29, and Schedule IL, RuU 64. 

This was a rule for a mandamus to the returning 
officer of the local board of health for Altrincham, 
commanding him to certify Mr. John Newton as having 
been elected a member of the local board at an election 
of four members held on April 8. 

It appeared that Mr. Newton stood third on the list of 
eight candidates for the four vacancies ; but the return- 
ing officer only certified the first two to be elected, 
thinking that Mr. Newton was disqualified by reason of 
his havmg a contract with the local board to take the 
sewage. As to this, the facts were that the local 
board held on lease certain land for the disposal of their 
sewage, as authorised by section 27 of the Public Health 
Act, 1876; and they had demised such land to Newton 
for five years, from September, 1876, at a fixed rent, he 
covenanting to cultivate it as a sewage farm, and to use 
all the sewage to be supplied upon the farm, and the 
board covenanting to dehver on the land all the sewage 
made in the district 

Rule 64, Schedule II. , of the Public Health Act, 
1876, says that ' any member who accepts or holds anv 
office or place of profit under the local board of which 
he is a member, or in any manner is concerned in any 
bargain or contract entered into by such board, or par- 
ticipates in the profit thereof or of any work done under 
the authority of this Act in or for the district, shall, 
except in the cases next hereinafter provided, cease to be 
such member, and his office as such shall thereupon 
become vacant. Provided that no member shall vacate 
his office by reason of his being interested in the sale 
or lease of any lands or in any loan to the local board.' 

Lumley Smith and L, A. Bussell showed cause. 

R, S, Wright in support of the rule. 

The OouRT (LxTSH, J., and Field, J.) made the rule 
absolute for a mandamtu ; holding that Mr. Newton was 
within the proviso to the above rule, which was to be 
construed with reference to section 29 of the Act, by 
which power is conferred on the local authority to deal 
with any lands held l^ them for the purj>ose of distri- 
buting sewage by leasing the same for agricultural plu^ 
poses. 

Itule absolute. 



^'}1^'''^Zt^'^' IHorder (Appbllakt) v. 
^ "^f ^ '^ J S<^" (Rbspondbnt). 

Sale of Food and Drugs Act, 1876, s. Q^Adulterated 
Article— Inspector acting by Deputy— Information. 

Case stated under 20 & 21 Vict. c. 43. 

The respondent was summoned, upon an information 
laid by the appellant, the inspector appointed under the 
Sale of Food and Drugs Act, 1876 (38 & 39 Vict. c. 63, 
s. 6). for having sold, to the prejudice of one Toy, the 
purchaser, certain coffee which was not of the nature 
and qufldity of the article demanded by such purchaser. 



It appeared that Toy went as the appellants asMstant, 
and flsked for two ounces of the best coffee, for which he 
paid 2^d, On being analysed, the coffee purchased was 
found to contain a large proportion of chicory. 

The justices dismissed the information, on the ground, 
amongst others, that, the proceedings having been insti- 
tuted by the appellant in his official capacity, he, and not 
Toy, should have 'personally dealt with the coffee. 

A, It, «7<*/^ appeared for the appellant. 

The respondent did not appear. 

The OoTTRT (Lush, J., and Firlb, J.) held that Toy 
might be treated as an ordinary purchaser ; and that, 
upon the above facts, the justices had acted wrongly in 
dismissing the information. 

Case remitted. 



QueenCs Bench Division, 1 SPEAR (Appbllaht) v. Tms 
{Magistrate^ Case,) V Bodvin Union (Rbspoki>- 
May 4. J 



ENIS). 



Poor Bate 



'Liability to be rated — MarJcet — Occuoier of 
StaU, 

The appellant rented a stall in Bodmin market, year 
by year, at a rent payable weekly. It appeared that the 
stall in question had been put up to auction, and was 
bought by the appellant and used oy him on market days. 
It was the third stall from the gate of the market, but 
was capable of being removed, and there was no agree- 
ment tnat it should always stand on the same identical 
spot. 

The question raised was whether there was any such 
occupation of the stall as rendered the appellant liable to 
be rated under 43 Eliz. c. 2. 

Pitt Lewis for the appellant. 

Petheram for the respondents. 

The Oovat (Lush, J., and Fieu), J.) held that the 
appellant was not rateable, having acquired only the right 
to a given stall in a ^ven row, and not the right to 
place one on any definite portion of ground. 

Judgment for the appdkmt. 



Common Pleas Division, 1 Thb SHAinojir Local Board 
April 30. J V, Miller. 

Public Health Act, 1876, ss. 160, 257— Notice of Appor- 
tionment — Opportunities for Inspection of Plans, 

Special case on appeal from the Oounty Oourt of 
Hampshire. 

The plaintiffs sued for the proportion of expenses 
payable oy the defendant as owner of premises abutting 
on a street paved, &c., by the plainti&, under the 
powers of the Public Health Act, 1876. Previous to 
the service of the necessary notices reauiring the de- 
fendant to pave, &c., a plan, in accordance with the 
terms of section 160 of the Act, had been deposited at 
the offices of the plaintifib, to which access could be had 
on Mondays and Thursdays, from 10 till 3. The 
defendant naving failed to comply with the notice to 
pave, &c., the plaintiff themselves executed the works, 
and served on the defendant a notice of apportionment 
' in respect of expenses incurred by the plainti^ Iq 
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faying, &c., certain streets called Osborne Koad and 
Wmerston Road npon which certain premises of which 
joa are the owner abut.' No notice of an intention to 
disrate the apportionment was given by the defendant 
within three months of the service of the notice, in 
aceordanee with seistion 257. The County Court judge 
gave judgment for the defendant on the grounds that 
the apportionment, being an apportionment of the ex- 
penses ineorred in repairing more roads than one, was 
Dad in law; and that the opportunities afibrded to the 
defendant of inspecting the documents deposited were 
not, in his opinion, reasonable. 
Archibald for the plaintiffs. 
.;; JP. Cierk for the defendant. 

The CoiTBT (DEincAir, J., and Lopes, J.) reversed the 
decision of the County Court judge ; holding that, the 
three months indicated by section 267 having elapsed, 
it was too late to dispute the apportionment; and that 
the opportunities for inspection of the documents, 
directed by section 150, were not a condition precedent 
to the validity of the apportionment. 

Judgment for the plaintiffs. 



Common Fleas Division, 
April 30. 



[Hill v. Thb Lowdon and 

NOBTH - WbsTBRIC RAIL- 
WAY COMPAHT. 



Carriers— RaUioay and Canal TrtOie Act (17 4* 18 Vict, 
c, 31), s. 7— Limit oj Liability. 

Appeal from the County Court of Hertfordshire. 

The plaintiff delivered a ram to the defendants, to be 
carried on their railway from Aylesbury to Kings 
Langley. On the journey, the ram was injured through 
the negligence of the defendants* servants. No contract 
in writing for the carriage of the ram was signed by the 
plaintiff, nor was any declaration of value made by the 
plaintiff. On the mck of the consignment note were 
certain special conditions, limiting the liability of the de- 
fendants—in the case of sheep to 2/. per head — but this 
note was not signed by the plaintiff. 

The plaintiff claimed 10/. for the injury to the ram ; 
the defendants paid 2/. into Court, and contended that 
they were not liable for more than that amount by 
virtue of the proviso contained in section 7 of the Rail- 
way and Canal Traffic Act (17 & 18 Vict. c. 31), by 
which the limit of their liability for loss or injury, in the 
case of a pig or sheep, is 2/., ' unless the person sending 
or delivering the same shall, at the time of the delivery, 
declare them to be of higher value, in which case the 
company may charge a reasonable percentage on the ex- 
cess of value above the limited sum to be paid in addi- 
tion to the ordinary charge.' 

The County Court judge having given judgment for 
the plaintiff for the full amount, the defendants moved, 
under section 6 of the County Court Act (38 & 39 
Vict. c. 50), and obtained a rule nisi to set aside the 
judgment and enter judgment for the defendants ; against 
which 

Hon, It. Orosvenor showed cause, and contended that 
all the parts of section 7 were to be read together ; and 
any conditions limiting the liability of the company 
must be embodied in a written contract, signed by the 
consignor, in accordance with Peek y. The North 
Staffordshire Railway Company, 32 Law J. Rep. Q.B. 



241 ; and that, in the absence of such written contract, 
the common law liability of the company attached. 

Sutton, for the defendants, was not called upon. 

The CotTRT (Dekxak, J., and Lopbb, J.) gave judg- 
ment for the defendants ; holding that the proviso of 
section 7 was a substantive enactment, which, in the 
absence of any declaration of value, limited the common 
law liability of the company without requiring a special 
contract. 

Eule absolute. 



Common Pleas Division. \ Taylor v. M'Kban a5d 
May 3. J Another. 

Bill of Sale—Sale of Stock in Trade— Trover. 

One Bass, a draper, as a security for money borrowed, 
gave a bill of sale of (inter aUa) all his stock in trade to 
the plaintiff, and by the terms of such bill of sale the 
money borrowed was to be repaid, on demand, at any 
time ; and, until default, it was to be lawful for Bass to 
hold and make use of the goods without hindrance of the 

Elaintiff. The bill of sale was never registered ; and, 
efore demand by the plaintiff, the defendants purchased 
all the stock in trade of Bass, who then absconded. 

In an action of trover for such goods by the plaintiff 
against the defendants, the jury found that Bass sold the 
goods fraudulently, and not in the ordinary way of his 
business ; but that the defendants did not Imow of this, 
and bought them bona fide. Thereupon Lopbs, J., at the 
trial directed a verdict to be entered for the plaintiff. 
A rule nisi was afterwards obtained for a new trial, 
against which 

D. Kingrford showed cause. 

Oppenheim in support of the rule. 

The Court (Lord CoLRRineB, C.J., and Dsnxan, J.) 
held that the direction of the learned jud^ at the trial 
was right, since the goods were the nbintiff*s, and Bass 
had no right to sell them except in tne ordinary v^ay of 
his business, which, according to the dnding of the jury, 
he had not done in the present case. 

Rule discharged. 



} 



Probate, Divorce, and 
Admiralty Division. ^The Hjeumstt. 
May 4. 

Towage — Dday^Payment of extra Sum. 

This was a claim by the tug Vivid for a sum in re- 
spect of three days delay at Gravesend. The Vivid had 
contracted to tow the Hjemmett firom Baa Reach to 
London for a fixed sum ; but, in consequence of a 
collision, the master of the Hjemmett insisted on re- 
maining at Gravesend to clear away the wreckage, and 
that the Vivid should hold herself in readiness to com- 
plete her engagement. 

Clarkson for the plaintiff, the owner of the Vivid. 

PhilHmore for the defendants, the owners of the 
Hjemmett. 

Sir Robert Phillimorb held that such a claim as 
this was of an indefinite character, since it was neither 
properly a daim for towage or salvage, and could not be 
sustained; and dismissed the action, with costs.' 
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COURT OP BANKRUPTCY. 



Baoov, 

April 



.C.J. \ 
119. J 



In re AaiiTTAeK. Ex parte MoouE 

Sc R0BI!fS0N*8 NoTTIirOHAMSHIBE 

Bastkinq Company. 



BUI of Sale — JRegiBtratum — Trade Machinery — FU'tures 
-^ChatteU—BiUt of Sale Act, 1878, m. 8, 4, 5, 7. 

Appeal from the County Court at Derby. 

Armytage, on December 10, 1878, executed a mort- 
gage to the appellants of a quarry, ' together with the 
limekUna, stone sawing mills, buildin^rs, steam engines, 
boilers, furnaces, shafts, gearing, motive power, plant, 
fixed and moyable machinery, apparatus, rails, sleepers, 
&c.' This mortgage was not registered as a bill of sale. 
Armytage, in JiUy,1879, presented a petition for liquid- 
ation, and a trustee was appointed in August, 1870. 
At the date of the trustee*s appointment there remained 
in the debtor's possession at tne quarry, amongst other 
things, a steam crane, and certain tram rails. Upon the 
evidence the Chief Judob was of opinion that both the 
tram rails and the crane were so fixed to the freehold as 
to be irremoTable without damage to it. Both rails and 
crane were claimed by the trustee and mortgagees re- 
spectiyely; the trustee submitting that, as to them, the 
mortgage was a bill of sale, and void for want of regis- 
tration; the mortgagees arguing that they were not 



chattels, but fixtures, and that registration was, therefore, 
unnecessary. 

Mr. De Oex and Mr, A» Morleff for the appellants, 
the Banking Company : These articles are < trade ma- 
chinery ' of a nature which before the Bills of Sale Act, 
1878, would have been fixtures, not chattehi, so that 
the instrument would, before that Act, not have been 
a bill of sale. This instrument was executed before 
the passing of the Act, which is not retrospectiTe 
(section 3). 

Mr, Winslow and Mr, Horace Sfnith, for the re* 
spondent, the trustee : This instrument deals with 
cnattels and things which may or may not be fixtures 
in one mass, and would, therefore, have been a bill of 
sale even before the present Act. But sections 4 and 5 
of the present Act nuke trade machinery chattels, and 
the latter ^art of section 7 makes the Ajct retrospective 
as to all things not fixtures under the Act, and, there- 
fore, as to trade machinery. 

The Chief Junes : In my opinion both the crane and 
the rails are plainly fixtures, having been permanently 
affixed to the ground. Section 7 of the new Bills of Sale 
Act says that * the same rule of construction shall ftpply 
to all deeds,' &c. I therefore turn to the deed, and nnd 
that these fixtures are not separately assi^ed. Both 
rails and crane are, therefore, the property <» tiie trustee. 

Appeal allowed. 
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HOUSE OF LORDS. 

Home of Lords. 1 The MEiBOPOLiTAiir Distbict Rail- 
May 4. J way CoxpAirr v. Sharps. 

Arbttration under RaUxoay Act — Incorporation of Lands 
CUmses Conaolidation Act, 18i6— Costs. 

This was an appeal from a deciaion (reported 48 Law 
J. Rep. Q.B. 826) of the Court of Appeal, affirming one 
of Majhstt, J. 

The plaintiff Sharpe claimed compensation under the 
Metropolitan District Railway Act, for deterioration in 
Talue of a house by the works of the company. Under 
section 14 of the Railway Act, the question was referred 
to an arbitrator appointed by the Board of Trade, who 
made an award in which nothing was said as to costs. 
The plaintiff delivered to the company's solicitors her 
bill of costs, with notice of taxation. The company de- 
nied their liability to pay the costs. 

This action was then brought to determine the ques- 
tion of liability, the plaintiff claiming under sections 1 
ft 84 of the Lands Clauses Consolidation Act, 1845 
(which Act was incorporated with tihe company's Act, 
except where expressly Taried), to have her costs taxed 
by a Master and paid. 

The company contended that the mode of arbitration 
poTided by their Act being different from that in the 
La&ds Clauses Act there was an express variation, and 
that the provisions in the latter Act were not applicable 
in respect of costs. They further contended that the 
Master was named in the Lands Clauses Act not qud 
Master, but as a persona designata, whose decision was 
neceasaiy to complete the award, and that the proper 
course was for the plaintiff to apply to him to tax the 
oosts before bringing the action^ 



Manistt, J., gave judgment for the plaintiff, and 
ordered the costs to be taxed. The Coiurt of Appeal 
affirmed the judgment. 

The company appealed. 

Sir S. Oiffard and Mr. Pollard for the appellants. 

Mr, W. Q. Harrison and Mr. Many for the respond- 
ent, were not called upon. 

Their Lobdbhips (Lord Sxj:.bobnb, L.C., Lobd 
Hathbrlet, and Lord Blaokbxtrn) affirmed the deci- 
sion of the (jk>urt of Appeal, with costs. 



COURT OF APPEAL. 



In re Roihbrhajc & Sons' Trade 
Mark. 



Court of Appeal. 

Jaubs, L. J. 

Bagoaixay, L.J. 

Brahwell, L.J. 

April 11. 

Trade Mark — Name in Arabic Letters — Regulation of 
Commissioners of Patents — Trad&'Mark Registration 
Act, 1876 (38 (J- 89 Vict. c. 91), ss. 1, 10— Trafe- 
Mark Rules, 1876, Rule 61. 

Appeal by the Registrar of Trade-Marks from Baoof, 
V.C, noted Notes of Cases, 1879, p. 62. 

The question was whether Messrs. Rotherham & Sons 
had a nffht to register as a trade-mark under the Act 
the word ' Tod,' written in Arabic characters. 

Mr. Rigby for the Registrar of Trade-marks. 

Sir H, m, Jackson and Mr, Moloney for the ie« 
spondents. 

Their Lordbhifs affirmed the Vice-Chancellor's deci- 
sion that the respondents were entitled to have their 
trade-mark registered. 
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Court of Appeal, 

Jamss, L. J. 
BAee^LiJ.T,L.J. n-^^^ ^ tj„^^^« 
Brahwsli/lJ. ^^^^ ^'^ ^^^^"• 

April 27, 80. 
May 8, 4. / 

Copyright tn Engraving — Coloured Copy of Original 
Picture— The Hogarth Acts, 

This was an appeal from the decision of Bacon, Y.C. 

The plaintiff, towards the end of 1878, was bringring 
out, as a Ohristmas supplement to his weekly public- 
ation, called Bow Belle, a coloured lithograph, designed 
as a sample for Berlin wool work, after Millais*s celebrated 
picture, the ' Huguenot/ The defendant was the owner 
(under 8 Geo. II. c. 18, and 7 Geo. III. c. 88, known as 
the Horarth Acts) of the copyright of an eugraTing by 
T. 0. Barlow, after Millais. The defendant had de- 
livered a circular cautioning newsyendors against in- 
fringing his copyright; and upon this the plaintiff 
brought his action, claiming damages for slander of his 
title to the coloured lithograph, and an injunction 
against the circulation of the circular. The defendant, 
by counter-claim, asked for an injunction against the 
publication of the coloured lithograph as an infringe- 
ment of his copyright, and for tne statutory penalty 
of five shiUings for every copy which had been printed 
by the plaintiff. 

The V ice-Chancellor had given judgment in favour of 
the defendant, granting him his injunction and the 
penalty — a moiety for himself, and the other moiety to 
go to the Crown. The penalty amounted to 6,250/, 

The plaintiff appealed. 

Mr, 2)avy, Mr, Whitehome, and Mr, Oswald for the 
appellant. 

Mr, Hemming and Mr, Ingham for the respondent. 

Their Lobdships held that the coloured lithc^^raph 
was not a copy of the engraving within the meaning of 
the statutes. It was a copy^ of Mr. MiUais's deai^, 
in which there was no copyright. But the protection 
given by these statutes to the enfpiver was intended 
to be, and was, commensurate with his work as an 
engraver. The coloured imitation in question could be 
produced without making use of the engraving as an 
engraving, and was therefore not a piratic^ copy of the 
engraver^ meritorious work. The judgment in favour of 
the defendant must therefore be reversed. 

It having appeared from the vivd voce evidence of the 
defendant, given on the appeal, that only one copy of the 
circular complained of had been delivered to a customer 
of the plaintiff's, their lordships further held that the 
plaintiff had failed to prove any appreciable damage. 
The action was one which ought never to have been 
brought, and must be dismissed, with costs. The plaintiff 
to have the costs of the counter-claim. 



[In re The Mbibopolixait Baitk 
(Limitbd). 



Court of Appeal, ' 

James, L.J. 

Baggallat, L.J. 

Bbakwbll, L.J. 

May 10. 

Voluntary Winding-up-^Action by Liquidator against a 
Director — Interrogatories sufficiently answered — Sumr 
mons by Liquidator to examine Director — The Com" 
ponies Act, 1862, ss, 116, 188. 

Appeal from an order of Bacok, V.C, directing Mr. 
Heiron, a director of the above company, to attend for { 



examination on a summons taken out by the liquidator 
under section 116 of the Companies Act, 1862, under 
these cizcumstanoes. 

' The above company was being wound up voluntarily, 
and the liquidator, on behalf of the company, bad bsoogttt 
an action against Mr. Heiron for damages for Msely re- 
presenting tiie position and credit of a customer of the 

Interrogatories had been served on, and had been 
answered by, Mr. Heiron ; and a summons for afurther 
answer had been dismissed. 

The action was set down for trial; and then the 
liquidator took out a summons, in the winding up, under 
section 116 of the Act, for the purpose of examining- 
him concerning his dedings with the company. 

The Vice-ChanceUor, considering that the liquidator 
was entitled as of right to the order, granted the appli- 
cation. 

Mr. Heiron appealed. 

Sir H, Jackson and Mr, Northmore Lawrence for the 
appellant. 

Mr, Hemming and Mr, Whitehome for the liquidator. 

Their Lobdbhifs were of opinion that the proposed 
examination was vexatious ana oppressive. Under seo- 
tions 116 and 188 of the Compames Act, very inquisi- 
torial powers were conferred on liquidators; and, the 
more inquisitorial they were, the more the Court was 
bound to see that they were not used for purposes of 
vexation and oppression. The information the liauidator 
now sought to obtain could have been ascertained, under 
the statute, before he commenced his action. But he 
had called upon the defendant to put in a defence ; he 
had called upon him to answer interrogatories ; and had 
harassed him with a summons for a further answer ; and 
now, after the action was set down for trial, he sought 
to take advantage of the powers conferred by the statute. 
The Vice-Chancellor had granted the application not on 
the ground that it was just and reasonable, but on the 
assumption that it was a matter as of right ; but, under 
the circumstances, such a proceeding ought not to be 
allowed unless a strong case was made out to the 8ati»- 
faction of the Court. The appeal would be allowed, 
with costs. 



HIGH COURT OF JUSTICE. 

Chancery Division A 

Bacon, V.C. \ Swaike v, Dbnbt. 
May 8. J 

Partition — Sale — Overriding Trust, 

Demurrer. 

Jonas Denby, who died in 1860, by his will gave to 
trustees three freehold cottages upon trust to pay the 
rents and profits to his sons, Jonas Benby and Holmes 
Denby, during their respective lives, in equal shares; 
and, in case of the death of either of them without 
lawful issue, the whole was to go to the survivor ; but 
in case of the death of either, leaving issue, his share of 
the rents was to be divided among ms issue until the 
death of the other son, and after the death of the sur- 
vivor of the two sons the testator directed the cottages 
to be sold. 

Holmes Denby died in March, 1878, leaidng two child- 
ren, the plaintifls. Jonas Denby was still living, and 
had several children. 

The pluntiffs brought an action claiming a sale of 
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the property in lieu of partition, as being entitled to a 
moiety. 

The defendant, the present tmatees of the teetator^s 
will, demurred. 

Mr, Bima for the defendants: The testator has 
pointed out ft time for tale which has not yet arrived, and 
which cannot he anticipated (Tof^ y. Grange. 49 Law 
J. Rep. Ohanc. 24 ; s. c. 13 Ch. D. 223). 

Mr. Dunning for the plaintiffs: Taylor y. Orange was 
a much stronger case than this. The property here is 
only cottages ; in that case the trustees had extensive 
trusts and powers for working valuable quarries, the sale 
of which would have injured the other shares. 

Baoon v. C, allowed the demurrer, with coats. 



Chancery Division. 1 

BaCOK, Y.O. y BUTLEB V, BVTLKR. 

May 8. J 

Practice — Notice of Claim between Co^fendants — 
Order XVL^Eule 17. ' 
Further consideration. 

Action by some of the beneficiaries under the will of 
John Butler, sen., afainst John Butler and Walter 
Butler and another, the trustees of the testator's wiU. 
The plaintiffs claimed against John and Walter Butler a 
declaration that they were jointly and severally liable in 
req>ect of certain trust moneys improperly invested in 
breach of their trust. John Butler, by his defence, 
claimed contribution from the defendant, Walter Butler, 
in respect of the trust moneys, if the Court should con- 
sider the investments improper. This defence was de- 
livered to Walter Butler, out there was no counteivclsim 
against him. At the hearing before Baco5, Y.C., the 
investments were declared improper, and the defendants, 
John and Walter Butler, jointly and severally liable to 
make them good. An account of what was due in 
respect of these sums was ordered, and further consider- 
ation adjourned. 

A previous action had been brought by John Butler 
against Walter Butler, in which the former claimed an 
indenmity against the latter in resnect of the improper 
investment of the same trust funos. This action was 
dismissed, with costs. 

Upon tne further consideration, the defendant John 
Butler asked for an inquiry how and in what proportions 
as between the defendants John and Walter Butier the 
sums ordered to be paid to the plaintiflb should be borne. 
Walter Butler resisted the inquiry. 

Mr. Macketon and Mr. O. WilHanuon for the 
plaintiffs. 

Mr. Barton Smith and Mr. JSugent, for John Butler : 
This defendant claimed contribution from his co-de- 
fendant in his statement of defence, and served that 
pleading on his co-defendant. That was a sufficient notice 
of the claim (Fumeea v. Booth, 46 Law J, Rep. Chanc. 
112 ; s. c. L. R. 4 Ohanc. Div. 686). 

Mr. W. W. Cower {Sir H. M. Jackton with him) for 
Walter Butler: There was no counter-claim between 
the co-defendants; and, therefore, no proper notice of 
John Butler's claim has been given to this defendant. 
The question cannot, therefore, be raised ; at any rate not 
at this period of the jproceedings. 

Bacok, V.C. : This is, no doubt, somewhat new prac- 
tice, and care must be used in applying it ; but, in my 
opinion, Walter Butler had sufficient notice within the 
terms of the rules of the other defendant's claim, and so 
I must allow the inquiry. 



In re Govsbkmbnt SsouBrrT Fibb 
Inbtdtbance Ooxpaht (Ldcitbd). 
Mttdfobd'b Cladc. 



Chancery DiMon. 

Hall, V.C. 

May 1, 8. 

Company^Winding-up—Proof-^Breach of Contract-^ 
Contract to deliver fvUy^paid-up 8hare9^Non-regi$» 
tration of Contract — Contri^ory Negligence^Measure 
of Damagee. 

The company contracted in writing with Mi. Mudford, 
a newspapc^ proprietor^ to pay him for the insertion of 
their advertisements in fully-paid-up shares. They 
issued to him shares as fully paid up, upon which no- 
" 'mg had, in fact, been paid ; and for which, the contract 
not having been registered, he was held liable to calls in 
the winding-up of the company (see Whitie Caee, 48 
Law J. Rep. Ohanc. 820). He was not aware, previous 
to the winding up, that tlie contract was not registered. 

Mr. Mudfoi^ sent in a claim to prove for the nominal 
value of the shares by way of daniages for the breach of 
contract. 

It appeared that shares were subscribed for after the 
issue of Bfr. Mudford*s shares. 

The liquidator sought the direction of the Court as to 
admitting the proof. 

Mr. Bidie and Mr. Hummer for the claimant. 

Mr. Maetinge and Mr. Methold i<x the company. 

Hall, V.C, directed the proof to be allowed. The 
contract to give fully-paid-up shares meant shares validly 
paid up : it was for the company, not for Mr. Mudford, to 
see that the contract was registered ; and the measure 
of damages was the value of really paid-up shares when 
these were taken, which value, from the tact^ of shares 
having been afterwards subscribed for sufficiently, ap- 
peared to be the same as their nominal amount. 



•} 



Rapibr V. Wbight. 



Chancery Dividon. 

Hall, V.C. 

May 8. 

Attachment of DeUe — Moneys in Hands of Receiver of 
the Court — Moneys to become payable * in future '— 
Bules of Courtf Order XLV. 

Mrs. Cowans was entitled for her life, under the will 
of the testator in the cause, to an annual payment out 
of his residuary trust estate, and to the rents of his real 
estate. A receiver, having been appointed, was, by an 
order in the cause, directed to make these payments to 
Mrs. Cowans. 

Messrs. Basil Willb & Co. obtained a judgment in 
the Queen's Bench Division, and a judo's order for pay- 
ment, upon which she made default in October, 1879. 
They, m December, obtained a garnishee order nUi 
attaching the moneys in or to come to the hands of the 
receiver, payable or accruing to Mrs. Cowans, to answer 
their debt (subject to prior incumbrances). 

The summons to make the order absolute was ad- 
journed into Court. 

Mr. Charles Browne for the applicants. 

Mr. Aspland for Mrs. Cowans, and a prior incum- 
brancer, contended that the moneys in, or, at all events, 
those yet to come to, the receiver's hands, were not a 
debt within the meaning of Order XLV. 

Hall, V.C, made the order. This remedy was not 
destroyed by the Court substituting a receiver for the 
trustee; and the point as to future moBeys was an- 
swered by the case of Tqpp v. Jones, 44 Law J. Rep. 
Q.B. 127. 
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Chancery DiMon. 1 
Fby J I 

April 2?! 28, 29. f ^^^^« ^ Williams, 
May 7. J 

TVade Names — Libel — Fox'^s Act, 

This was an action, by a needle manufacturer, against 
Australian merchants, to restrain the distribution of 
trade circulars, on the ground that they implied that the 

SlaintifTs needles were spurious, and were calculated to 
amage his trade. 

Three legal objections were taken for the defence. 
1. That an injunction would not be granted to restrain 
a libel. 2. That, by virtue of Fox's Act, before any re- 
lief could be given, the question of libel or no libel 
must be tried by a jury. 3. That special damage must 
be shown. 

Atr, Cookson and Mr. Beale for the plaintiff. 

Mr. Kay and Mr, MacSvmney for the defendant. 

Fry, J., overruled all the objections. He hdd one of 
the circulars to be libellous; and restrained its distribu- 
tion. 



Queen's Bench Divisian, 1 
{Magistrate^ Case,) \ Kegdta v. HirtOHiNfl. 
May 6. J 

Public Health — Paving private Streets — Highway repair^ 
able by the Inhabititnts at large — Decision of Justices 
as to Character of Street conclusive — * Hes judicata ' — 
38 (S- 89 Vict. c. 55 (PiMic HeaUh Act, 1876), s. 150 
— Disfnissal of Cotnplaint, Evidence of-~l\ <J- 12 Vict. 

Cm 4t), S. X4« 

Oase stated by the Court of Quarter Sessions for the 
hundred of Salford. 

In 1873 the local board of Bradford summoned 
Hutchins for payment of his proportion of the expenses 
incurred in sewering Mill Street, upon which his pro- 
perty abutted, they having given him a notice under the 
Puluic Health Act to do the work, and the notice not 
having been complied with. The justices, after hearing 
evidence, dismissed the summons on the ground that 
Mill Street was a highway repairable by the inhabitants 
at large. In 1879, the local board gave a fresh set of 
notices, requiring the owners and occupiers in Mill 
Street to pave and level the street ; and, on default of com- 
pliance, again summoned Hutchms for the expense in- 
curred by them in doing that work themselves. The 
justices made an order upon him for payment ; and, on 
appeal, the quarter sessions upheld the order. The 
questions for the Court were, whether the appellant 
was entitled upon his grounds of appeal, which only 
stated that the street was a highway repairable by the | 



inhabitants at large, to contend that the matter was rmS 
judicata ; and, secondly, whether, if so, the adjudicatian 
in 1873 was conclusive and binding on the jnstioes at 
the hearing of the summons in 1879. 

Hopwoody in support of the order of sessions, argued 
that the first decision was analogous to a nonsuit, and 
did not nredude the board from reopening the question 
with additional evidence at a subsequent date ; and that, 
as the appelant had not, under Jervis^s Act (11 & 12 
Vict. c. 43, 8. 14), required the justices in 1873 to give 
him a certificate of dismissal, he could not rely on the 
informal entry in the magistrate's note book as an 
estoppel. 

Anibrosey contrd, was not called on. 

The CouBT (LxTSH, J., and Fibld, J.) made the rule 
absolute to quash the order; holding, first, that the 
grounds of appeal sufBcientlv raised the point, and 
should have been amended by the sessions, if neoessary ; 
and, secondly, that the decision in 1873, being one of a 
Court of competent jurisdiction as to the character of 
the street, and made between the same parties and not 
appealed against, was binding on the iustioes in 1879 
as conclusive of the question raised on the summons. 



Common Pleas Division. 1 Chbbhunt v.^ Hahs. EEabbi- 

May 6. J soir (Olahcabt). 

Bill of Sale—Prior Mortgage of Freehold and Leaseholds 
— OmsoUdation of Mortgages, 

Special case. 

The goods of the defendant having been seized in 
execution, one Harrison claimed them as grantee under 
a registered bill of sale. The claimant Harrison was 
also mortgagee of certain freehold and leasehold pre- 
mises, mortgaged to him by the defendant prior to ^e 
granting of the bill of sale ; these mortgages were not 
registered. The goods were more than sufficient in 
value to cover the amount advanced under the bill of 
sale, but the claimant claimed to be entitled to the sur- 
plus remaining after realisation of the bill of sale, on the 
ground that he was entitled to consolidate the mort- 
gages bv virtue of the equitable doctrine that where one 
person has vested in himself, by way of mortgage, two 
estates the propertv of the same mortgagor, one of them 
cannot be redeemed without the other. 

French for the plaintiff^ the execution creditor. 

Arthur Leach for the claimant. 

The CouKT (Dekman, J., and Ldtolby, J.) held that 
the equitable doctrine of consolidation of mortgages 
could not be extended so as to enable the claimant to 
defeat the right of the execution creditor to the surplus 
remaining aner realisation of the bill of sale. 

Judgment for the plaint^. 
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OOURT OF APPEAL. 



GBEATEB V, TOFTELD. 



Court of Appeal, ' 

Jaxbb, L. J . 

Bagoallay, L. J. 

BbahwelLi L.J. 

May 1, 3. 

Unregittered Annuity — Purchaser with Notice — 18 ^ 19 
Vict, c, 16, 8. 12. 

Appeal from the decision of the Mabtsb of ihb Rolls, 
noted antey p. 10, holding that a jiurchaser of land, with 
notice of an unregistered annnity charged on the land, 
took the land free from the annuity. 

Mr, Ince and H^, O, C, Price for the appellant (the 
annuitant). 

Mr, Ckitty and Mr, Ingle Joyce for the purchaser. 

Mr, Vernon Smith and Mr» S, Humphreys for other 
parties. 

Their Loedbhifb reversed the decision of the Master 
of the Rolls *, heing of opinion that the annuitant was 
entitled to equitahle priority oyer those purchasos and 
incumbrancers who took the land with notice of the 
annuity. 

TO£«XT. 



Court of Appeal,' 
Bbbit, L.J. 

ConoK, L.J. ^ Joinss v. The Mokie Video Gas 
l^mieEB, LJ. I GoiiPAirr. 

April 21. 
May 12. 

Practice — Discovery — Affidavit of Documents — Mules of 
Court, Order XXXI., Eule 12. 

Appeal £rom the Queen's Bench Division. 

Action for wrongful dismiHsal. 

Defence — Justification of the dismissal on the ground 
of disobedience, and a Mlure to make proper reports. 

The plaintiff obtained an order for discovery; the 
defendants made an affidavit of documents, to which the 
pLunliff replied by an affidavit spedfyinf? certain docu- 



ments which he stated he knew had been in the 
defendants^ possession or power, and which he believed 
still to be so. but which they had not disclosed. The 
defendants tnen made an affidavit, stating that these 
documents were not relevant to the action. 

On this a Master made an order for a further affi- 
davit. The defendants appealed; and, the hearing 
having been adjourned for a further affidavit by the 
plaint&fF, the plaintiff made an affidavit, pointing out, in 

B 
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detail^ how the specified documents were material. The 
JuDGB then affirmed the Master's order, and the Queen's 
Bench Division affirmed the decision of the judge. 

The defendants appealed. 

Mr Will (with him Mr, Farweff) for the appellants. 

Mr, Archibald for the plaintiff. 

Their LoRDSHnra took time to consider, and to consult 
the other judges of the Court of Appeal ; and, on 
May 12, deuvered judgment allowing the appeal : holding 
that an affidavit of documents is conclusive, and cannot 
be contradicted, unless it appear, either ^om the affi- 
davit itself, or from admissions or documents referred to 
in the pleadings of the party making the affidavit, that 
he has, in his possession or control, other documents re- 
levant to the action. 

Court of Appeal. 
Bbett, L.J. 
OoiTOK, L.J. ^Reoina v. Reed. 

THEBieEB, L. J. 
April 12. May 13.. 

Elementary Educatim Acts, 83 <$■ 84 Vkt, c. 75, m. 63, 
54^ 67—36 (J- 37 Vict, c. 86, s, lO^Defictency of 
School Fund — Power of Board to borrow for tem- 
porary Purposes, 

Appeal from the Queen's Bench Division, reported 
48 Law J. Rep. Q.B. 729. 

The question on this appeal was whether a school 
board is entitied to borrow money, for current expenses, 
in any other way than that provided by section 10 of 
36 & 37 Vict. c. 86. 

The auditor, holding that a school board is not, had 
disallowed a charge for interest on a loan advanced to 
the London School Board without the requirements of 
the above section being satisfied. 

The Queen's Bench Division made a rule absolute to 
quash this disallowance. 
The auditor appealed. 

The SoUcitor^Oeneral (Sir H, Qiffard) and Mr, Ansiie 
for the appellant. 

Mr. Jeune (Sir PL, JameB with him) for the school 
board. 

Their Lobbbhips, having taken time to consider, de- 
livered judgment, on May 13, reversing the decision of 
the Queen% Bench Division ; holding that a school 
board has no power to borrow money save under sec- 
tion 10 of 36 & 37 Vict. c. 86; and that the auditor's 
disallowance was, therefore, right. 



Court of Appeal, 
Bbbii, L. J. 

OoTTOF, L.J. }-HooH V, Boob. 
Thxsigbb, L.J. 
May 13. 

Practice — Order referring Issues to Official Referee 
made by Judge at Tried— Appeal — Whether to iXvi" 
sional Court or Court of Appeal — S. 67 of the Judica^ 
ture Act, 1873. 

This was an appeal from an order made, under section 
67 of the Judicature Act, 1873, by Gbovb, J., at a trial, 
referring all the issues in the action to an official referee. 
The plaintiff appealed from the order to the Oonrt of 
Appeal. 

Mr. Willis and Mr. Morton Smith, for the defendant 
now took the preliminary objection that the appeal 



should have been to a Divisional Court in the first in- 
stance. 

Mr. Digby Seymour and Mr, Smalman iSmtM appeared 
for the plaintiff. 

Their Lobdships held that the order, having been 
made by Grove, J., sitting as a judge of assize, was the 
order of a Court from which the appeal was direct to 
the Court of Appeal, and not like an order in cluimbers, 
from which the appeal was to a Divisional Court. The 
appeal was, therefore, heard ; and, in the restdt, their 
loidships refused to interfere with the discretion exer- 
cised by Grove, J. 



In re Mobton Ain> Hallkit. 



Court of Appeal, 

James, L. J. 

Baggallat,L.J. 

Bbaxwell, L.J. 

May 14. 

Devise to Trustees — TruM for Sale to be executed by 
Devisees or Trustees for Time being — Reir ofsurmtdn^ 
Trustee — Vendors and Purchasers Act, 1874. 

This was a summons, taken out under the Vendors 
and Purchasers Act, 1874, by the purchaser, objecting 
that the heir of the surviving trustee of a vvill had no 
power to sell. 

The testator devised copyholds to two trustees, upon 
trust that they, or the trustees for the time being of his 
will, should, after the death of a tenant for life, sell and 
distribute the proceeds. The will provided for the 
appointment of new trustees. Both the trustees were 
dead, and no new trustee had been appointed. The 
tenant for life was dead, and the heir of the surviving 
trustee, having been admitted to the copyholds, had now 
contracted to sell them. 

The Masxeb of the Rolls had held that the hdr 
could give a good title. 

The purchaser appealed. 

Mr. Chitty and Mr. F, W. Maitland for the appellant 

Mr. Davey and Mr, W. W. Cooper for the respondent. 

Their Lobdbhips affirmed the decision of the Master 
of the Rolls. 



Court of Appeal. ' 
n^J^^ \'^r The Capital and CouinriEs Bank 

May 14. 

Libel — Privilege — Malice. 

Appeal from a judgment of the Common Pleas Divi- 
sion. 

Action for libel, alleged to have been written and 
published by the defendants, who were brewers at Chi- 
chester, of the plaintiffs. 

The defendants had, for years, allowed their travellers 
to take cheques from customers on the branch banks of 
the Capital and Counties Bank, and the bank had been 
in the habit of cashing those cheques. A new manager 
of the bank having b^n appointed, he refused to con- 
tinue the practice ; and the aefendants thereupon sent a 
circular (being the libel complained of) to each of their 
customers in we country, statins that ' Messrs. Henty St 
Sons hereby give notice that they will not receive in 
payment any cheques drawn on any of the branches of 
the Canital and Counties Bank.' The statement of 
claim alleged that the defendants falsely and maliciously 
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published this circolar, meaning thereby * that the 
plaintifTs were net to be relied on to meet the cheques 
drawn on them, and that their position was such that 
they were not to be trusted to meet the cheques of their 
customers.' At the trial Lord Ooliebidoe, O.J., left 
certain questions to the jury, upon the answer to which 
they could not agree, and were, therefore, discharged 
without verdict. The defendants moved the Common 
Pleas Division to have the verdict entered for them on 
the ground that there was no evidence upon which the 
jury could properly have found that the publication com- 
plamed of was a libel ; that, if it was, the occasion of 

Sublishing it was privileged ; and that there was no evi- 
ence of actual mdice on the defendants' part. The 
Common Pleaa Division gave judgment for the plaintiffs, 
and the defendants appetued. 

Sir Hardinge Giffard, Mr, Hersohell, and Mr, A. L, 
Smith appeared for the defendants. 

Sir John Rolker, Mr. A. Q, Ooldney, and Mr. R. T. 
Read for the pUintiffs. 

Cur. adv. vuU. 

May 14. — ^Their Lordships (Thesigeb, L. J., dissent- 
ing) allowed the appeal ; holding that there was nothing 
in the circumstances under which the circular was sent 
from which the jury could reasonably find that it was 
libellous ; that the* occasion of pubUshing it was privi- 
leged ; and that there was no evidence of express malice 
on the defendants' part. 



IItll and Others v. The Managers 
OP THE Metropolitan Asylum 
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Court of Appeal. 
Braxwell, L. J. 
Baooallat, L.J. 

Brett, L.J. 
May 25. 
Practice — Appeal^ Shorthand Notes — Tavalion of Costs 

— When Application to alloto Costs of Shorthand Notes 

tmed on Appeal ought to he made — Order LVIII.f 

Rule 11. 

Application of tbe plaintiffs to the Court of Appeal 
for a direction to a Master that, on taxation, the costs 
of the shorthand notes used at the hearing of an appeal 
from the Queen's Bench Division should be allowed. 

The action was to recover damages from the defend- 
ants for creating a nuisance by maintaining a small-pox 
hospital near the house of one of the plaintiffs. The 
triaJ, before Polloce, B., and a jury, occupied several 
days, and shorthand writers were present, and took notes 
of aU the proceedings. Pollock, jJ., after further con- 
sideration, gave judgment for the plaintiffs, on the 
findings of the jury, with costs (reported 4d Law J. Rep. 
Q.B. 562). The defendants obtained a rule for a new 
trial in the Queen's Bench Division, and at the hearing 
in that Court a transcript of the shorthand notes 
taken at the trial, and copies of that transcript, were 
used by both sides. 

The plaintiff's appealed from the judgment of the 
Queen's Bench Division, and the defendants from the 
judgment of Pollock, B. ; and, at the hearing of the 
appeals, the transcripts, and copies of them, of the 
shorthand notes taken at the trial, and also of the short- 
hand notes of the proceedings before the Queen's Bench 
Division, were used. The Court of Appeal dismissed tbe 
plaintiffs' appeal on the condition of the defendants 
paying to tnem the costs of the first trial, and gave 
judgment for the plaintiffs, with costs, on the defendant's 
apneal (49 Law J. Bep. Q.B. 228). This judgment was 
duly drawn up and entered. On taxation of the plain- 



tiffs' costs, the Master refused to allow the costs of the 
shorthand notes used in the Court of Appeal without an 
order of the Court. 

Mr. Finlay, for the plaintiffs, now applied for an order 
under Order LVUL, Rule 11. 

Mr. Anderson, contrh. 

Their Lordships expressed an opinion that it was de- 
sirable to follow, as far as possible, the rule laid down 
by the Court of Appeal at Lincoln's Inn in Ashworth y. 
Outramy L.R. 9 Chanc. Div. 483 ; and therefore 
refused the application, on the ground that it ought 
to have been made before the judgment was entered up. 



HIGH COURT OF JUSTICE. 
Chancery Division. 1 

Fry, J. \ Strellet v. Pearson. 

May 4. J 

Mandatory Injunction — Drowned Mine — Preservation of 
Property — Pumping out-— Judicature Act, 1873, s, 26, 
suhs. S^Order LIL, Rule 3. 

This was an action for specific performance of an 
agreement to take a lease of a colliery, dated August 6, 
1873, and for an injunction. The defendant had taken 
possession soon after the agreement, and worked the 
colliery until April, 1879, when he gave notice that he 
would cease pumping. The action was, thereupon, com- 
menced, by writ issued in May, 1879 ; and notice of 
motion was given fur an injunction to restrain the defend- 
ant from ceasing pumping, and from permitting any irre- 
S arable injury to accrue to tbe colliery by reason of the 
efendant's default in performing his obligations under 
the agreement. 

The defendant had cross-examined the plaintiff''s wit- 
nesses on the motion ; and, the mine having become com- 
pletely drowned, an order was taken tbat the motion 
should stand to the trial, which now came on. 

Mr. Cookson and Mr. Colt for the plaintiff'. 

Mr. North and Mr. F. Thompson for the defendant. 

Frt, J., gave judgment for specific perfornuince, with 
costs, and made the costs of the motion costs in tbe 
action. He said the question was, whether the motion, 
when notice was given, would have been acceded to by 
the Court; and he held that the case was within 
Rule 3 of Order LII., and that the motion was originally 
well founded for preservation of the property ; but he 
declined to grant a mandatory injunction until* execution 
of the lease, on account of the lapse of time. 



Queen's Bench Division. "X -o^r.,^,. rr„« t„^^„^ ^„ 
{Magistrate^ Case.) 1^=^^^^ "' 2^^/^'"^^ ^^ 
May 14, J ^*^- 

Bastardy— Appeal — Sessions Order quashed not upon 
Merits — Second Order — Jurisdiction of Justices. 

Rule calling upon certain justices to show cause why 
a writ of prohibition should not issue. 

It appeared that, upon an appeal coming on for hearing 
to the sessions against an order adjudicating the appel- 
lant to be the putative father of a bustard cnild, 
tlie respondent, the mother of the child, and the 
witnesses on her behalf, were not in attendance, owing 
to some mistake. The sessions refused to adjourn the 
appeal ; and quashed the order, with costs. Subsequently 
the mother applied for, and obtained, a fresh bnstardy 
summons against the appellant. Whereupon a rule nisi 
waa moved for, and obtained, to prevent the justices 
from adjudicating upon it. 
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W, W. Wood showed cause, and contended that there 
had been no decision by the sessions on the merits so as 
to bar the mother from taking fresh proceedings. 

C. E, Jones supported the rule. 

The OoTTBT (Lush, J., and Makistt, J.) held that, as 
the order had been quashed in the absence of all evi- 
dence, there had been no decision by the sessions on the 
merits, 80 as to prevent a fresh omer being obtained, 
from the justices at petty sessions, by the respondent 
against the appellant. 

Rvie ditcharged. 

Common Fleas I>ivi8ion,^TaE Patent Sapbtt Gtjk 
May 13. J Ootton Ogwpxsy v, Wilson, 

Cheque — Stolen Cheque and Forged Indorsement — Negli- 
gence of Holder — Trover, 

To an action for conversion of a cheque payable to the 
order of the plaintiffs, whose indorsement had been 
forged before it came into the defendant's possession, 
the defendant alleged, in his statement of defence, that 
the plamtiffs knowingly employed as a derk a man who 



had been convicted of embezzlement, and who was a 
notorious thief, and that such clerk was allowed access 
to the rooms where the phuntifis' letters and cheques were 
left lying about, and was empowered to receive and open 
such letters and cheques, and was sometimes employed 
to indorse cheques payable to the order of the plaintifis ; 
that the cheque, the subject of the action, was contained 
in a letter and received or stolen by the said clerk, who 
thereupon forced the indorsement, and procured one £., 
a publican, who had no notice of the lorgery and theft, 
to cash the cheque, and that the defendant received it, 
with other cheques, in the ordinary course of business 
from the said £. without notice of the said forgery and 
theft, and gave full value for it. 

The plaintLSs demurred to this. 

W, D, Greene {Pollard with him) in support of the 
demurrer. 

W, Medcalf, contrd, 

Qbovb, J., held that the said statement of defence 
showed sufficient gross negligence on the part of the 
plaintifib to prevent their recovering in this action. 

Demurrer disal lowed. 
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May 26, 27. 



1 



The Attobnet - Gbneeal v. Tub 
Great Eastern Railway Oom- 

PAHY. 



Railway Company — Power to lease RoUing Stock, 

This was an appeal from a decision of the Court of 
Appeal (reportea 48 Law J. Rep. Chanc. 428), which 
reTersed a judgment of the Master of the Rolls. 

The action was brought, at the relation of the Loco- 
motiTe Manufacturers Association, and Railway Car- 
riage and Wsggon Builders Association, for an 
injunction to restrain the Great Eastern Railway Com- 
pany from letting rolling stock to be used on the 
London, Tilbuiy, and Southend Railway. The latter 
company's line was in communication with the Eastern 
Counties (now the Great Eastern) Railway (through 
which lay its only access to London), and with the 
Blackwall Railway Company. 

In 1864, under powers in the special Act of the Til- 
bury Railway Company, their line was leased to Peto, 
Betts, & Co., for twenty-one years, and the Eastern Coun- 
ties Railway Company agreed to let rolling stock to the 
lessees during the lease. 

In 1863 a special Act was passed which — after re- 
citing that, by arrangement, the traffic on the Tflbury 
line was worked by the Eastern Counties Railway Com- 
pany, and that it was expedient that the parties should 
nave power to alter the terms of the lease, and the 
arrangements for worldng the I^bury line — enacted 

TOK.XT. 



(section 14) that 'the two compauies (i.<». the Eastern 
Counties and the Blackwall Railway (3ompaDie8) may 
enter into agreements with respect to the workiajj, 
maintenance, and management of the Tilbury line ' . . . 
' the appointment of a joint committee, or any other 
matter incident to carrying out of the purposes of this 
Act.* 

No new lease was made under this Act; but the 
Eastern Counties Company continued to let rolling 
stock to Peto, Betts, & Co., until the expiration of the 
lease in 1876 ; and, after that, under a d^ of arrange- 
ment, to the Tilbury Company. 

The Master of the Rolls held the deed of arrangement 
tdtra vires, and granted an injunction ; which, howeyer, 
was dissolyed by the Court of Appeal, where it was held by 
James, L. J., and Bbahwell, Ii.J. (I) that the arrange- 
ment did not require statutory authority ; (2) that there 
was statutory authority in section 14 of the Act of 
1863 ; and (3) that an action by the Attorney-General 
to restrain a proceeding which is itUra vires is not war- 
ranted, except where there is an injury to the public. 

The Attorney-General appealed. 

Mr, Kay, Mr, Bompas, and Mr, Macnaghten for the 
appellant. 

Mr, Chitty and Mr, Smart for the respondent com- 
pany. 

Their Lordships (Lord Selborne, L.C, Lord 
Blackbitrn, and Lord Watson) affirmed the judgment 
of the Court of Appeal; but on the second ground only, 
dedimng to express any opinion on the first and third, 

B 
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Home of Lords {^^^^ Manaobbs op thb Mbtbo- 

Ma^ 9ft ' \ POLITAN ASTLTTMS DiBTBIOT V, HlIX 

Maj^s. I andOthbbs. 

Order for New Tried upon Payment of Costs-^ Appeal, 

This was an application by the respondents to obtain 
a decision as to tne competency of an appeal from the 
judgment of the Court of Appeal (reported 40 Law J. 

The appellants, defendants in the action, had obtained 
a rule for a new trial in the Queen's ^nch Division. 
An appeal by the plaintiffs to the Court of Appeal was 
dismissed, and a new trial ordered, but upon condition 
that the defendants paid the costs of the previous trial. 

The defendants appealed ; and it was now contended 
that this was an appeal in respect of costs only, and, 
therefore, not competent. 

ne SoUcitor-General (with him Mr.Bompas and Mr. 
Finlay) for the respondents. 

8%r J, HoOcer (with him Mr. Andenon), for the ap- 
pellants, was not called upon. 

Their Lordships (Lobd Sblbobwb, L.C., Lobd 
Blacebitbk, and Lobd Watson) held that the case did 
not HbM within the rule against allowing appeals as to 
costs only, and dismissed the application of the respond- 
ents ; but, inasmuch as it was niade to save expense, they 
reserved the costs. 



COURT OF APPEAL. 
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RUTHERPORD. BrOWK 

Rttthebpord. 



-HbMwq/'Zar(7«.l Carmichael and Othbrs v, Qbe 
June 1. J and Others. 

Will— Direction to set apart Investments to produce 
Legacy — Insufficiency of Income — Charge on ' Corpus,* 

This was an appeal from a decision of the Court of 
Appeal, reversing one of Hall, V.O., in the case of Oee 
V. Mdhood (reported 47 Law J. Rep. Chanc. 641 : 48 
Law J. Rep. Chanc. ^7). 

A testator directed trustees to invest sufficient of his 
estate to produce an annuity of 1,200/. a year which he 
gave to his wife. There was a gift over of the invest- 
ments after the death of the wife. 

The estate proved insufficient to provide a sum which 
would produce 1,200/. a year out of income ; and the 
question was, whether the wife was entitled to have the 
deficiency of the annuity made good out of the corpus. 
Hall, y.C., held that she was not ; but her claim was 
sustsuned on appeal. 

This appeal was then brought by those entitled in 
remainder to the corpus, 

Mr, W, Pearson and Mr, Vaughan Hawkins for the 
appellants. 

Mr, Graham Hastings, Mr, Warmington, and Mr, 
FarweU, for the respondents, were not caUed upon. 

Their Lordships (Lord Selborne, L.O., Lobd 
Hatherlbt, Lord Blackbttrn, and Lord Watson) 
dismissed the appeal, with costs. 



Court of Appeal, 

Jbssel, MiR. 

Jaubs, L. J. 

Cotton, L.J. 

May 25. 

Promissory Note — Note payable Three Months after 
Demand — Payment asked after Twenty Years — Stale 
Demand — ^resumption of Payment, 

In 1857 John Rutherford gave to his nephew, Robert 
Rutherford, a promissory note, as follows : — 

£150. May 20, 1857. 

Three months after demand I promise to pay Mr. Robert 
Bntherford the sum of 150/. for value received in book 
debts. JoBV EurasBFOBD. 

John Rutherford died in 1869, and Robert Rather- 
ford in 1878. On the death of Robert Rutherford the 
note was found, amongst his papers, indorsed as fol- 
lows : — 

Interest^ Nov. 1, 1857, 3Z. I5s, 

Interest^ May 1, 1858, 3^. I5s. 

The present action being for the administration of the 
estate of John Rutherford, the representative of Robert 
Rutheribrd sought to prove for the value of the note. . 
Vice-Chancellor Hall had allowed the proof (see Notes 
of Cases, ante, p. 51). 

The defendant, who represented the estate of John 
RaUierford, appealed. 

Mr, Caldecott, for the appellant, argued that the daim 
was a stale demand ; and that, independently of the 
Statute of Limitations, the note must be presumed to 
have been |>aid after the lapse of twentv years. The 
payment of interest showed that there had been a demand 
for payment, and the Statute of Limitations would, there- 
fore, run. 

Mr, J. Henderson, contrik, aigued that the payment of 
interest was made to stave off demand of nayment of 
the debt There had been, in fact, no demand ; and that, 
until demand, tiiere was nothing due, and the Statute of 
Limitations would not run. 

Their Lordships held that the payment of interest 
was evidence that the note was due ; and that, at this 
distance of time, there having been no demand for either 
principal or interest since 1858, the note must be pre- 
sumed to have been paid or satisfied. 



Court of Appeal, ' 
Brahwell, L.J. 

Bagoallay, L.J. > Wiles v, Judob. 
Brett, L.J. 
May 26. 

Practice — Appeal from Order of Divisional Court — 
Interlocutory Order—RuUs of Court, Order LVIIL, 
Rules 2, 4. 

Appeal by the plaintiff from the Exchequer Division. 

At the trial before Stephen, J., the pluntiff was non- 
suited. He then obtained a rule for a new trial in the 
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Excheqaer Divifiion, which was dlschaiged on May 6, 
1880. He appealed from that deciflion, and gave notice 
of appeal on May 16 for May 24, and the case waa 
entered in the l^st of appeals from orders on interlocutory 
motions. 

Mr. Sills for the plaintiff. 

Mr. Gould, for the respondent, took a preliminary 
objection, and contended that the appeal was wrongly 
entered in the interlocutory list ; that the decision of 
the Exchequer Division was a final judgment ; that, eyen 
if that were not so, still it was an interlocutory judg- 
ment and not an interlocutory order; and that the 
respondent was entitled to fourteen days' notice of 
appeal. 

Mr. SHU, for the respondent, was not called upon. 

Their Lohdships overruled the objection; holding 
that the order of the Divisional Oourt was an inters 
locutory order. The appeal was then heard on the 
merits, and it was dismissed. 



HIGH OOURT OP JUSTICE. 

C^umcery Dmtum.'l 
Bacon, V.O. VDukb op Rozbtjbgh v. Cox. 
May 27. J 

Sale of Army Commission — Regimental Agents and 
Bankers — £anker^s Lien. 

In August, 1877, the defendants, as regimental agents 
of the Scots Fusilier Guards, were authorised by the 
Army Purchase Commissioners to pay to Lord Charles Eer 
3,000/. on his retirement from the army being gazetted. 
In December, 1877, the defendants, who were also the 
bankers of Lord Charles Ker, wrote to him, enclosing a 
receipt to be signed by him, ' in order that, as soon as 
you are gazetted, no time may be lost in placing the 
amount to your credit, or otherwise disposmg of the 
same as you may direct, less any regimental claims which 
may be preferred against you.' Lard Charles Ker*s re- 
tirement was duly gazetted ; and, on the same day, the 
plaintiff sent notice to the defendants that he had a charge 
on the 3,000/. The money was paid to the defendants 
on a receipt signed by Lord Charles Ker, and they now 
claimed a Danker*s lien on the sum in res^t of 647/. Qs. 
owing to them from Lord Charles Eer. 

Mr. Hemming and Mr. B. B. JRogers, for the plaintiff, 
contended that, as regimental agents, the defendants 
acted in a character distinct from that in which they 
acted as bankers ; and that, in respect of the price of this 
commission, they acted in the former character only, as 
was shown by their own letter, and that, therefore, they 
had no lien on these moneys. 

Sir IT. Jackson, Mr. Chitty, and Mr. A. T. Watson^ 
for the defendants, were not cidled upon. 

Bacoh, Y.C, said that, as bankers of Lord Charles 
Ker, the defendants were entitled to a lien on this fund ; 
and made an order that the defendants should pay the 
residue of the fund to the plaintiff, and that the plaintiff 
should pay the costs of the action. 



Chancery Division.^ 

¥b.y,3. j-NiVBB r. Nives. 

May 28. J 

Vendor's Lien^Future Instalments—Jurisdiction. 

This was an action for specific performance, and to 
enforce a vendor^s lien. 

The contract was for the sale and purchase of a hair- 
dresser's business and the lease of the premises where 
the business was carried on. The purchase money was 
payable by instalments. It appeared that some purchase 
money in respect of instalments already due was unpaid, 
and of the time for payment of future instalments five 
years was unexpired. One question in the action was, 
whether the Court would give judgment in respect of 
the payment of future instalments. 

Mr. North and Mr. RusseU Roberts for the plaintiff. 

Mr. Fellows, Mr, Cookson, and Mr. Beddall for the 
defendants. 

Fbt, J., held that there was jurisdiction to make an 
order in respect of future instalments ; and it would be 
convenient to do so in the present case. He gave judg- 
ment declaring a lien providing for the enforcement of 
the lien in respect of what was presently payable, and 
gave liberty to apply in respect of future instalments as 
they should become due. 



OOURT OF BANKRUPTCY. 

Bankruptcy. 1 

Bacon, C.J. >In re M^Culloch. Ex parte Pjke. 
May3L J 

Bankruptcy — Assets in Ireland — Assets in England--^ 
Adjudication in both Countries— Jurisdiction-- Conflict 
— Adjudication * ex dehito Justitiee ' — Bankruptcy Act, 
1869, *. 8. 

Appeal by Messrs. Pyke & Son from an order of the 
judge of the County Court at Liverpool. 

The bankrupt, Peter M'CuUoch, carried on busi- 
ness as. a com and provision broker at Liverpool, 
and at Monaghan, in Ireland. On April 19, 1880, 
a petition was filed against him in the Court of 
Bankruptcy in Ireland, and, on the same day, ob- 
tained a protection order for his Irish and English 
estates. A meeting of creditors was immediately after- 
wards held ; but was adjourned to enable M'Culloch to 
submit some satisfiictory proposition to the creditors. 
On May 1 the appellants, Messrs. Pyke & Son, carry- 
ing on business at Preston and at Liverpool, served 
on M'Culloch a debtor's summons, with which he 
failed to comply, thereby committing an act of bank- 
ruptcy ; and on May 3 Messrs. Pyke & Son presented 
a oanbruptcy petition against him in the Liverpool 
County Court, served it upon him in Ireland, ana an 
English receiver was appointed. On May 4 the debtor 
filed his own bankruptcy petition in Ireland ; and was, 
on the same day, adjudicated a bankrupt ; the whole 
of his property, wheresoever situate, thereby becoming 
vested m the official assignee under that bankruptcy. 
On May 13 Messrs. Pyke & Son's petition was heard before 
the County Court judge, at Liverpool, who dismissed the 
petition on the ground that there was already an ad- 
judication against him. Messrs. Pyke & Son had, it 
[appeared, applied in Ireland to have the Irish adjudica- 
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lion annulled, but their application had failed. The 
total liabilities of M'OuUoch were about 88,000/., of 
which about 27,000/. was due to creditors in Ireland, 
and out of a total number of 112 creditors 71 were 
Irish. 

The petitioning creditor's debt, trading, and act of 
bankruptcy were proved. 

Mr, Winslow and Mr. French for the apnellant : The 
requisites of section 8 have been proved, ana so the ad- 
judication is e.v debito justitiee. The title of the English 
trustee will relate back three days further than that of 
the Irish ofRcial assignee, and that is a good reason for 
allowing the English adjudication. 

Mr. Charles Russell and Mr. Walton for the debtor : 
The adjudication is not ex dehito justitice, but is a 
matter of discretion. Most of the assets and of the 
creditors are in Ireland ; the Irish Courts are of com- 
petent jurisdiction; and, if the English adjudication is 
allowed, there ma^ be a conflict of jurisdiction. The 
English adjudication should not be allowed. 

The Chief Judge: I do not fear any conflict of juris- 
diction. There are assets in both countries, and, in the 
absence of any equitable considerations against it, I 
think the appellant is entitled to an adjudication ex 
dehito justitice. 

Bankruptcy. 1 

Bacok, O.J. y In re Kemets-Tyntb. Ex parte Gibbon. 
May 31. J 

Bankruptcy — Annulling Adjudication on equitable 
Grounds — Real Property Limitation Act, 1874, 8. 8 — 
Bankruptcy Act, 1869, s. 8. 

^ Appeal b^ the bankrupt from an order for adjudica- 
tion oy the judge of the Exeter County Court. 

In 1860 Colonel Tynte became, upon the death of his 
father, tenant for life of large settled estates. Before 
that event he had incurred heavy liabilities upon the 
security of his expectations ; and, amono^st others, had 
become indebted to Henry Giblx)n, a solicitor, upon an 



acceptance for 1,000/., upon which judgment was re- 
covered against him on January 23, 1862. In 1857 a 
Chancery suit was instituted to settle the priorities of 
various mortgage creditors of Colonel Tynte: and in 
December, 1860, an order was made in the suit under which 
Colonel Tynte's life estate had ever since been, and was 
still being, administered for the benefit of the creditors. 
Advertisements for creditors were issued ; but Gibbon 
did not come in and prove his debt, though he was aware 
of the existence of the suit, and saw the advertisements, 
nor did ho take any steps to enforce his judgment until 
the presentation of the present petition for adjudication. 
At the present time Colonel Tynte was upwai-ds of 
eighty years of age, lived in a house at Torquay which 
belonged to one of his daughters, and had no means, 
except an allowance made out of the rents by the Court 
of Chancery to his wife on her separate receipt, to enable 
her to support herself, her husband, and family. 

The petitioning creditor s debt and act of bankruptcy 
were duly proved. 

Mr. Winslow and Mr. R. Vaughan Williams for the 
appellant: The facts show good equitable grounds for 
annulling the adjudication. Besides that, section 8 of 
the Real Property Limitation Act applies, the debt 
being a judgment debt. 

Mr. Hortm Smith and Mr. Finlay Knight fbr the 
respondent: The requisites of section 8 of the Bank- 
ruptcy Act, 1869, being proved, the order of adjudica- 
tion is ex debito justituB. The Real Property Limitation 
Act does not apply, for we do not seek to charge the 
land. 

The CniBF Judge : I cannot doubt that the petition- 
ing creditor was well aware of the Chancery suit ; he 
should have proved his debt then. There is no evidence 
that Colonel Tynte has any other property except the 
life interest which is being administered for his credi- 
tors. This proceeding is most improper. Section 8 of 
the Real Property Limitation Act clearly applies ; and 
on that gi'oimd, if there were no other, the adjudication 
ought to ba annulled. 

Adjudication annulled. 
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June 7. J ^ 

Charter^arty — Demurrage, 

This was an appeal from a judgment of the Court of 
Appeal affirming one of the Exchequer Division (see 
report, 48 Law J. Rep. Exch. 853). 

The plaintiff claimed demurrage, under a charter-part^, 
for undue delay in discharging a cargo from the ship 
Cumherland Lassie at the port of East London. 

The charter-party contained the following clause: 
< The cargo is to be discharged with all despatch, accord- 
ing to the custom of the port.' 

According to the practice at East London, cargoes are 
discharged from ships by lighters, of which there are a 
very limited number. In consequence of the number of 
lighters being quite insufficient to serve the ships at the 
port when the Cumberland Lassie arrived, she was de- 
tained from the end of August to November, 1875. 

The plaintiff contended that the want of lighters at 
East London was no answer to a claim for demurrage, 
but that the defendants were bound to procure proper 
means for discharging the vessel from elsewhere if 
necessary. 

At the trial before Lord Colbridoe, L.C. J., a verdict 
and judgment were given for the defendants. A rule 
for a new trial, obtained in the Exchecjuer Division, was 
discharged at the hearing, and this decision was affirmed 
by the Ck)urt of Appeal. 

The plaintiff appealed. 

Mr, Butt and Mr, Ouhen {Mr, Bigham with them) 
for the appellant. 

Mr. Watkm WiUianw and Mr. MLeod for the re- 
spondents. 

Their Lordships (Lord Sblborhb, L.C., Lord Hath- 
IRLBT, and Lord Blaokbttrit) affirmed the judgment of 
the Court below ; and dismissed the appeal, with costs. 
YOL.XY. 
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Court of Appeal, 

Jessel, M.R. 

Cotton, L. J. 

Thbsiqsr, L.J. 

June 2. 

Vendor and Purchaser — Particulare of Sale—Otnission 
to state Ground Bent — Bescission of Contract. 

Appeal from the decision of the V ice-Chancellor of 
the County Palatine Court of Lancaster. 

In a sale of leasehold property under the Court, the 
particulars described the property as held under a lease 
dated September, 1845, for a term of seventy-five years, 
subject to a mortgage. The particulars were silent on 
the subject of ground rent. The respondent purchased 
at the sale by auction for 1,400^., beingunder the impres- 
sion that there was no ground rent. He afterwards dis- 
covered that there was a ground rent of 421. a year ; 
and, on that ground, sought to rescind his contract. 
The property Ixad been valued at 1,450/. by a valuer, 
who had taken the ground rent into account, and who 
had afterwards bid 1,390/. at the sale. 

The Vice-Chancellor had rescinded the contract, and 
the vendor appealed. 

On the appeal — 

Mr. North and Mr, NevilU argued that it was the 
duty of a purchaser to inquire whether there was a 
ground rent, or to considt the lease, the date of which 
was given, but no statement of its contents attempted, in 
the particulars. 

Mr, Macnaghten and Mr. Clare argued that the 
ground rent ought to have been stated in the particulars, 
and that the purchaser had been misled. 

Their Lordships decided that, although there was a 
technical argument of some strength in favour of the 
vendor, the substantial merit of the case was with the 
purchaser. The particulars ought to have stated the 
ground rent ; and, under the circumstances, the vendor 

T 
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had almost a right to be misled. The Yice-Ghancellor^s 
judgment, therefore; ought not to be interfered with, even 
as to costs. 



^ASHDOWN V. InGAMSLLS. 



Court of Appeal, 

Bramwell, L.J. 

Baggallat, L.J. 

Brbtt, L.J. 

June 6. 

Measure of Damapee — Vendor and Purchaser — Agree- 
ment that Pwchaser shall pay Purchase Money to 
Vendor's Creditors — Bankruptcy — Trustees Right to 
sue for Breach of Agreement, 

This was the plaintiff's appeal from the judgment of 
HuDBLBSTOW, B., at the trial without a jury, giving 
judfnnent for the defendant. 

The action was brought by a trustee in bankruptcy to 
recover damages from the defendant for the bi'each of an 
agreement made with the plaintiff prior to the bank- 



rhe agreement in question was for the sale, by the 
bankrupt to the defendant, of leasehold premises, and 
the goodwill and stock in trade of a business carried on 
by tne vendor on the premises ; the defendant, on his 
part, undertaking to pay to certain of the vendor*s cre- 
ditors debts owing from the vendor to them. The 
vendor, having performed his part of the consideration, 
became bankrupt, and the plaintiff was appointed trustee 
in the bankruptcy. The defendant having failed to pay 
to the creditors all the sums specified in the agreement, 
the plaintiff brought the present action. The defendant 
paid one shilling into Court. 
. Mr, Be Gex and Mr, J, Mohnes Poulter for the 
plaintiff. 

Mr. Lush- Wilson for the defendant. 

Their Lordships held that the trustee was entitled to 
recover substantial, and not merely nominal, damages 
from the defendant for the breach of his agreement with 
the bankrupt, and reversed the judgment of Huddle- 
aton, B. 



The Duke of Norfolk v, 
Arbtjthnot. 



Court of Appeal, \ 
Brahwell, L.J. 
Baggallat, L.J. 

Brett, L.J. 
May 3L 

June 1| 8, 7. 

Church — Cancel — Primte Chapel — Trespass — Right to 
Light--2 & 3 Wm, IV, c. 71, ss, 3, 4. 

Appeal by the defendant from the Common Pleas 
Division, reported 4S Law J. Hep. C.P. 737. 

Mr. Charles and Mr. Jeune (with them Mr, V, Gibbs) 
for the appellant. 

Sir J, Molker and Mr, Phillimore, for the plaintiff, 
were not called on to ai^e. 

Their Lordships affirmed the judgment of the Com- 
mon Pleas Division ; holding that the plaintiff was en- 
titled to the property in the building in dispute ; that 
the defendant had no right to light and air as claimed, 
neither by immemorial prescription nor under the statute 
of William, because there had been acquiescence such as 
to destroy the right if it ever existed, and that they 
cniild not im]?ly a lost crant. 



Re Clark. Maddick v. Marks. 



Court of Appeal, 

jAHis, L.J. 

COTTOW, L.J. 

Thesiger, L.J. 

June 7. 

Will — Construction — Residuary Bequest — Execution of 
Power of Appointment— Wills Act, 1837, #. 27. 

Appeal from the decision of Bacon, V.C, reported 49 
Law J. Bep. Chanc. 205. 

Mr. Levett {Sir H, M, Jackson with him) for the 
appeal. 

Mr. Hemming and Mr, Pcpham, for the respondents, 
were not called on. 

Their Lordships confirmed the judgment of the Vice- 
Ohancellor, 



Court of Appeal, "] FoRwooD r. The North Wales 

Brahwell, L.J. Mutual Insurance Company. 

Baggallat, L. J. V The Same v. The Provincial 

Brett, L.J. Al Mutual Litsurance Company 

June 7. J (Limited). 

Ship and Shipping — Marine Insurance — Constructive 
total Loss, 

Appeals from the Queen^s Bench and Common Pleas 
Divisions, heard together. The first case is reported 49 
Law J. Rep. Q.B. 243. 

Actions on valued policies of insurance with mutual 
companiea, containing provisions that the acts of the as- 
surer or assured in recovering the property insured should 
not be a waiver or acceptance of abandonment, that the 
assurers might use all possible means to procure the 
safety of the ship if stranded or damaged, and that their 
acts in so doing should not be an acceptance or recog- 
nition of any abEindonment of which the assured might 
give notice to them; and that they under any cir- 
cumstances should only pay for the absolute damage 
caused by the perils insured against, which should in 
no case exceed the sum insured. 

The ship of the plaintiff was damaged by perils in- 
sured against; he gave notice of abmdonment, and 
claimed as for a constructive total loss. 

Lush, J., in the first action, and Lord Coleridoe^ 
C. J., in the second, gave judgment for the plaintiff. 

The defendants appealed. 

Mr. C. Russell and Mr. Trevelyan for the defendants 
in the fjrst action. 

Mr. Cohen and Mr. J. Q, Witt for the defendants in 
the second action. 

Mr. Butt and Mr, Mathew, for the plaintiff in the 
second action, were stopped by the Court. 

Mr, Barnes (with him the Solicitor- General, Sir F. 
JSerscheU), for the plaintiff in the first action, was not 
called on. 

Their Lordships gave judgment for the plaintiff in 
both actions, holding that he was entitled to claim as 
for a constructive total loss. 



CuMMiNGB V. Fletcher. 



Court of Appeal, 

jAmsa, L. J. 

Cotton, L.J. 

Thesiger, L.J. 

June 7, 8. 

Mortgage — Consolidation — Foreclosure — Ttoo mortgaged 
Estates, onefoifeited at Law, the other not. 

Appeal from a deci^on of IIall^ Y.C, reported 49 
Law J. Rep. Chanc. 117, 
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A boildiDg society had taken two mortprages for dis- 
tinct debts, whicli respectively provided for reconvey- 
ance on payments of fixed monthly instalments. The 
mortgagor had become bankrupt ; and, as to one of the 
mortgages, default had been made. But the other 
mortgage had passed into the hands of the National 
Ftovincial Bank of England, who had paid all the 
monthly instalments already due, and had offered to 
compound the instalments still to fall due by an imme- 
diate payment. On a special case, the Yice-Ghancellor 
bad made a declaration that the building sodety were 
entitled to resist the redemption of the bank*8 mortgage 
alone, and had a right to consolidate and foreclose the 
two mortgages. 

Mr, Joshua Williama and Mr. A. T, Watson for the 
appellants. 

Mr. Hastings and Mr. P. V. Smith for the respond- 
ents. 

Their Lobdships reversed the judgment of the Vice- 
Ohancellor, on the around that, as there had been no 
default as to the bank's mortgage, there was no right to 
consolidation. 



HIGH COURT OF JUSTICE. 



Chancery Division, 1 
Jebs^ M.R. j- Cooper v, WHiTrnfGHAir. 
June 4. J 

Copyright — Importation of pirated Article — Knowledge 
of Piracy— CosU of Action— 5 ^ 6 Vict, c. 45, s. 17. 

In this case the defendant had imported certain maga- 
zines, having in them pirated articles, but alleged that he 
did not intend to sell the same. The defendant was the 
agentof an American house, who were the publishers of the 
magazines ; and, immediately on the arrival thereof, the 
defendant was served witb the writ and an interim in- 
junction. The defendant subsequently gave an under- 
taking, and put in a defence stating the facts. 

Mr. CrossUy and Mr. Gazdar for the plaintiff. 

Mr. Ince and Mr. Homell, for the defendant, sub- 
mitted that he ought not to pay the costs of the action 

The Mastbb of the Rolls was of opinion that, under 
section 17 of 5 & 6 Vict. c. 45, the mere importing the 
works was an illegal act, and that the defendant must 
pay the costs of the action. 



f Division,! r 
L,M.R. K'* 
ie5. J 



Chancery Division, 
Jbssxl, 
Jtme i 



re Hull and Cottnty Bai^k. 
BuBQEss's Case. 



Company — Winding up — Debts and Expenses of Wind- 
ing up paid — Rescinding Contract to take Shares — 
Companies Act, 1862, s. 38. 

Borgess applied for fifty shares in the above-named 
company. By return of post he received a letter of 
allotment ; and, on t^e same day, his name was entered 
in the register of shareholders. Shortly afterwards he 
discoTered that the statements in the' prospectus by 
which he had been induced to apply for shares were 
untrue, and he wrote to the secretary of the company 
requeeting that his application for shares might hie 
cancelled. The secretary replied that he was too late ; 
and asked him to send 50/., the amount payable on the 
allotment of his shares. Burgess did not pay the 50/., but 
took no further steps to have his name taken off the register, 



until, the company having been wound up, the liquidator 
took out a summons to put him on the list of contribu* 
tories in respect of the 601. At the date of the sum- 
mons the liquidator had enough assets of the company 
in hand to pay all its debts and the expenses of the 
winding up. Burgess resisted the summons on the 
ground that, as against the other shareholders,, he was 
entitled to rescind his contract to take the shares. 
Mr. Chitty and Mr, Orosuenor Woods for Burgess. 
Mr, Davey and Mr. L. Barber for the liquidator. • 
The Master of the Rolls held that Burgess was 
not entitled to rescind, and that he must pay the 50/., 
which were required for the purpose of adjusting the 
rights of the contributories amongst themselves ; but, as 
the case was a representative one, he allowed him his 
costs out of the assets of the company. 



Chancery Division,! 
Malins, V.C. j-RooEBB V. Manlet. 
June 1. J 

Practice — \Vivd voce* Evidence — Surprise — Rebutting 
Evidence, 

This was an action to set aside a deed of cUssolution 
of partnership, and for specific performance of another 
alleged agreement for dissolution* 

llie evidence was taken vivd voce. The plaintitf in 
his evidence stated that he and the defendant, on 
August 19, 1878, the day before the deed o f dissolution 
was executed, were together for two hours in the even* 
ing upon Primrose Hill discussing the terms of dissolu- 
tion, and that they afterwards went to the plaintiff's 
house, where the discussion was continued. The plain* 
tiff's wife was also examined, and corroboratea the 
plaintiff as to the conversation which took place at their 
house on the evening in question, and she was cross- 
examined as to the effect of the conversation. 

The defendant, in his examination, denied having 
been upon Primrose Hill with the plaintiff on the even- 
ing in Question, or that he had been to the plaintiff's 
house the same evening. 

When the evidence for the defence was concluded, 

Mr, Higgins and Mr. Romer, for the plain tifi^ asked 
for leave to call further evidence to rebut the defendant's 
evidence on the above point. 

Mr. OlassCf Mr. Pearson, and Mr. Macnnghten, for 
the defendant, opposed the application. 

Maliks, V.C, allowed the plaintiff to go into further 
evidence, upon the ground that Mrs. Kogers had not 
been cross-examined as to the fact of the defendant 
having been at the plaintiffs house on the evening in 
question, and that the plaintiff had been taken by sur- 
prise by the defendant s denial of the fact ; and three 
witnesses were afterwards examined who confirmed the 
plaintiffs statement. 



aancery Divtsion.y '' ^^'"^^^L^^" ™ ^^^' 
\ln 



rr.TT VC \ BHOTT. 

i:\!^K [In re Vendor and PtrRCHASEH 

•^^^^- J Acr,1874. 

Sde of Land — Conditions of Sale — Conttruction-^Power 
to rescind. 

This was a summons by the purchasers of leasebold 
property, seeking a declaration that the vendor was not 
entitled to rescind* 
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The conditions of sale provided that objections and 
requisitions on title shoald be sent within fourteen days 
from the delivery of the abstract ; and incorporated the 
common form conditions of the Birmingham Law Society, 
the eighth of which was as follows : * Within the time 
limited .... the purchaser shall send .... a state- 
ment .... specifymg the objections and requisitions 
(if any) to, or in respect of, the title, or the evidence 
thereof, which the purchaser may be entitled to make 
. . . . ; and, in default of such objections, &c., and 
subject only to such, &c., he shall be deemed to 
have accepted the title, and time shall in this respect, 
&c. ; and for the purpose of any objection or requisition 
an abstract shall be deemed to be perfect, &c. And if 
the purchaser shall insist on any objection, &c. (not being 
a claim for compensation falling within the ninth of these 
conditions), which the vendor shall be unable, or on the 
the ground of expense shall decline, to remove . . . the 
vendor shall, notwithstanding any intermediate, &c., be 
at liberty, by notice, &c., to rescind the contract . . . ; 
unless within ten days,' &c. 

The ninth condition provided for compensation for 
error, &c., in the description of the property. 

After the time for requisitions had expired, the 
vendor and purchaser were both made acquainted, for 
the first time, with an equitable mortgage upon the pro- 
perty ; which the purchaser then immediately reauired 
to be paid oiF. After an interval of three months, in 
which some negotiations took place, and the vendor 
satisfied himself of the validity of the charge, he gave 
notice to rescind, stating that he was unwilling and un- 
able, on the ground of expense, to satisfy this requisi- 
tion. The claim was for 760/., the purchase money being 
860/. 

The vendor had since his notice to rescind settled the 
mortgagee's claim on his own account. 

Mr, Clare for the summons. 

Mr, Wm. Barber for the vendor. 

Hall, V.C, held that the condition only enabled the 
vendor to rescind upon the purchaser insisting upon 
objections such as were referred to in the earlier part 
of the condition — i,e, objections upon the abstract ; and, 
therefore, that the case of an objection upon a matter 
subsequently transpiring was not covered. He allowed 
the summons, with costs. 



Common Pleas Division, 1 Re The Hbrsfobd Election 
June 1. J Pbtitiok. 

Election Petition — Security for Costs — Number of Sure- 
ties — Recognisance by one Surety — Parliamentary 
met^unu Act, 1868 (31 ^ 32 Vict. c. 126), s, 6. 

Application to set aside the petition which had been 
presented in this case under the Parliamentary Elections 
Act, 1868 (31 & 32 Vict. c. 125), against the election of 
Mr. Beid and Mr. Pulley for the borough of Hereford, 
on the ^und that the recognisance which had been 
entered into was not in accordance with section 6 of that 
Act. That section requires thit, at the time of the pre- 
sentation of the petition, or within three days after- 
wards, there shall be given security to the amount of 
1,000/. for coste which may become payable by the 
petitioner ; and that it shall be given 'either by recogni- 
sance, to be entered into by any number of sureties not 



exceeding four, or by a deposit of money.' In the 
present case a recognisance for 1,000/. had been entered 
into by one surety only. The sufficiency of such surety 
was not disputed ; but, on behalf of the respondents, it 
was contended that the Act required that, where a recog- 
nisance was given, there should be more than one suraty, 
as shown by the word ' sureties,* which was in the plural 
number. 

Webster and Lawrence argued in support of the appli- 
cation. 

Henry Matthews and Anstie appeared for the 
petitioner, but were not called upon. 

The Court (Lord Coleridge, O.J., and Grove, J.) 
refused the application ; being of opinion that, according 
to the plain meaning of the words of the Act, the re- 
cognisance might be by one surety only, as one was a 
number ; and the object of the enactment was not to 
limit the minimum, but the maximum, number of 
sureties, so that in no event there should be more than 
four sureties^ although there might be any number less 
than four. 

Application refused. 



Common Pleas Division. 
June 9. 



ision, \ 



Re Wallingford Electioh 
Pbtitioit. Wells (Pbii- 
TioNER) V, Wbbit (Re- 
spondent). 

Parliament — Trial of Election Petition — Parliamentary 
Elections Act, 1868 (31 ^ 32 Vict, c, 126), ss, 2, 26 
— Jurisdiction to adtninister Interrogatories. 

The question in this case was, whether the Court or 
judge has power to order interrogatories to be delivered 
to the respondent to a Parliamentary election petition, 
and to require him to answer the same. The matter 
arose on an application to set aside an orddr of 
LiNDLBT, J., dismissing a summons for liberty to deliver 
such interrogatories. 

PoUard, for the petitioner, argued in support of such 
application, and referred, inter alia, to the Bewdley pe- 
tition, in which Lush, J., had lately made an order for 
delivery of interrogatories. 

Moulton appeared for the respondent, but was not 
called upon. 

The Court (Lord Coleridge, C. J., and Grote, J.) 
held that the decision of Lindley, J., was correct \ and 
that there was no power to make such order, since the 
jurisdiction which is given to the Court by section 2 of 
31 & 32 Vict. c. 126, is expressly < subject to the pro- 
visions of this Act ; ' and section 26 provides that ' until 
rules of Court have been made in pursuance of this Act, 
and so far as such rules do not extend, the principles, 
practice, and rules on which committees of the House of 
Commons have heretofore acted in dealing with election 
petitions shall be observed so far as maybe by the Court 
and judge in the case of election petitions under this 
Act ; ' and it was admitted that there was no such pnu> 
tice of the committee of the House of Commons of ex- 
hibiting interrogatories to a sitting member. 

Application refused, with costs. 

[It was stated by A. L, Smith that the attention of 
Lush, J., in the bewdley case had not been called to 
section 26.] 
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HOUSE OF LORDS. 

BoiueofLorde, 1 WALLnrepoBD v. Thb Mxttval 
June 8, 4, 7, 8. J Sogebxt Ain) LiaiJiDATOB. 

Practiee^Order XIV.j Ittde I— Time for appealing. 

This was an appeal from a decision of the Court of 
Ajf^eal, which affinned one of the Common Pleas 
Division lefusing leave to appeal from an order of 
Manisty, J., made at chambers. 

The appellant Wallingford was a member of the 
Mutual Society, from wiiich he had obtained loans, 
which were to be repaid bv instalments. He made 
default, and the society sued him for the total amount 
of the instalments unpaid. They then applied for jndg^ 
ment under Order XIV., Rule 1, which was granted by 
a Master. On appeal to Manisty, J., the defendant was 
allowed to defend on paying mto Court, within one 
month, 6,0(X)/., being the total amount of the instalments, 
less the yalue of certain securities mortgaged to the 
society, and a sum claimed under a counter-claim. 

The money was not pidd, and the society signed judg- 
ment and levied execution, by which they obtained 
1,800/. 

A summons was afterwards taken out by the defendant 
for leave to appeal, which was refusea by Field, J., 
and afterwards by the Common Pleas Division. 

The Court of Appeal, while holding that the defendant 
ouffht to have been allowed to defend unconditionally, 
refused to reverse the judgment of the Common Pleas 
Division^ on the ground that the appeal from the order 
of Mamsty, J., was not in time^ and that they would 

YOL.XV. 



not interfere with the discretion of Field, J., in refusing 
to extend the time. 

The defendant appealed. 

Mr. WOii, Mr, Sadley, and Mr. Thrupp for the 
appellant. 

Mr. J. Brown and Mr. R. Brown for the respondents. 

Their Lobdships (Lobd Silbobnb, L.C., Lobb 
Haihxblbt, Lobd Blagkbubn, and Lobs Watsok) 
reversed the decision of the Court below ; and ordered 
that the defendant should have leave to defend without 
any payment into Court, and that the 1,8(XV. received 
under the execution should be paid into Court. The 
cause was remitted, with directions. 



COURT OF APPEAL. 



Coiurt of Appeal, 
Jbssbl, M.K. 

COTTOK, L.J. >M0LL0T V, KlLBT. 

Thebigeb, L. J. 
June 9. 

New Party made Defendant to Cownter-cUdm-^Bight to 
deliver Interrogatories to Plamtiff in original Action 
—Order XXX., Bute 1—' Opposite ' PaHiee. 

This was an appeal from an order of Hall, V.C, re- 
fusing to give leave to Izzard and his wife, who had 
been made co-defendants with the plaintiff to a counter- 
cbdm hj Kilby, to deliver inteITOf»tor^fM^ the nlaintiff. 
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The plaintiff claimed to be owner of land, of whicb 
the defendant was lessee, and seekinp^ to set aside the 
lease as to one undivided fourth. The defendant delivered 
a counter-claim, making the plaintiff and Izzard and his 
wife co-defendants, alleging that Mrs. Izzard claimed 
to be owner in fee, and asking to have it determined to 
■whom he waa to pay the rent. 

Mr, Seward Brice for the appellants. 

Mr, Metholdy for the plaintiff, was not called upon. 

Their Lordships affirmed the decision of Hall, V.O. 
The application was by a defendant to a counter-claim, 
who was not a defendant to the original action, to in- 
terrogate the plaintiff in the original action. The 
answer to that application was that there was no issue 
between the defendant to the counter-claim and the 
plaintiff in the original action. The plaintiff was a co- 
defendant, and that co-defendants were not opposite 
parties within the meaning of Order XXX., Rule 1. 



Court of Appeal, 

Bramwell, L.J. 

Baggallat, L.J. 

Brett, Ij.J. 

June 0. 



Barton v, TiTCHMARsn. 



Practice — Appeal — Pi'oJiibition to a County Court — 10 (J- 
20 Vict, c, 108, 8, 42— Appellate Jurisdiction Act, 
1876 (30 ^ 40 Vict, c, 69), «. 20. 

Appeal from the Exchequer Division. 

The Exchequer Division made absolute a rule for a 
prohibition to the Oounty Court of Hertfordshire, 

The plaintiff appealed. 

Mr, H, Broivne for the plaintiff. 

Mr, Cockcrell for the judge. 

Mr, Cooper and Mr, Birch, for the defendant, con- 
tended that, regard being had to section 42 of 19 & 
20 Vict, c 108, and to section 20 of the Appellate Juris- 
diction Act, 1876, there could be no appeal from the 
decision of the Divisional Court. 

Their Lordships held that there was an appeal ; that 
section 42 of 19 & 20 Vict. c. 108 applied to procedure 
only ; and that the decision of the Divisional Court was 
an order which was, by the provisions of the Judicature 
Acts, the subject of an appeal. 

The appeal was allowed. 



the result of the trial ; costs were, by this order, re- 
served. 

The action was settled before trial, and the third 
party obtained an order from a master directing the de- 
fendant to pay him his costs. 

On appeal by the defendant, Manistt, J., rescinded 
this order ; and his decision was affirmed by the Exchequer 
Division, in deference to the decision of the Queen's 
Bench Division in The Yorkshire Waggon Company v. 
Newport, L. R. 6 Q.B. Div. 208. 

The third party appealed. 

Mr, Finlay for the appellant. 

Mr, Jlenn Collins^ for the defendant, mentioned that 
Manisty, J. had stated, at chambers, that the decision in 
the ca^e referred to was a decision on the particular 
facts of that case, and did not lay down any general 
rule. 

Their Lordships allowed the appeal; holding that 
the third party was entitled to his costs, and that there 
was power under Order LV. to give them to him. 



Court of Appeal, 

Bramwell, L.J. 

Baggallat, L. J. 

Brbtt, L.J. 

June 10. 



Rainbow ahd Wipe ». Juggiks. 



Principal and Surety — Collateral Security — Bankruptcy 
of I)ebtoj' — Proof of Debt without valuing the Security 
— Discharge of Surety, 

Defendant's appeal from a judgment of Manistt, J., 
on further consideration, after trial without a jurv. 
(Reported belo\\-, 40 Law J. Rep. Q.B. 353.) 

Mr, Alfred Wills and Mr, U, D, Greene for the 

plaintiff 

Mr, Henry Matthews and Mr. B, T, Meid for the 
defendants. 

Their LoRDSHirs affirmed the judgment of Manisty, 
J., without hearing counsel for the respondents. 



Dawsow 



V. Shepherd. 
Third Partt. 



Grier 



Court of Appeal, 

Brahwell, L. J. 

Baggallat, L.J, 

Brett, L.J. 

June 9. 

Practice — Power to give Costs to Third Party — Pules of 
Court, Order XVL, Pules 17, 18, 20, 2i—0rdei' 
LV, 

Appeal from the Exchequer Division, 

The third party was served with a notice by the de- 
fendant under Rule 18 of Order XVI. 

An order was then made, giving the third party leave 
to attend the trial, to examine and cross-examine wit- 
nesses, and it was directed that he should be bound by 



Rolls v. The Vlstry op St. Gborgb 

THE MaRTIR, SoUTHWARK. 



Court of Appeal. 

James, L.J. 

Cotton, L.J. 

Thesiger, L.J. 

June 14. 

Metropolis Local ^ Manageanent Act, 1866 (18 «$• 10 
Vict, c, 120), ss, 96, 164r— Street being a Highway-^ 
* Vest,' Meaning of— Property limited in Interest and 
Duration — Disused Street, 

Appeal from the decision of the Master of the 
Rolls on a special case. 

The plaintiff was tenant for life of some property, over 
which lan, until shortly before this action, two sti'eets, 
called redpec lively Northampton Street and Amelia 
Street. 

Under, the Metropolis Local Management Act, 1856 
(18 & 19 Vict. c. 120), 8. 96, these strcets, being high- . 
ways, were vested in the vestry of the parish. 

By orders of quarter sessions, part of Northampton 

Street had been stopped up, and Amelia Street had beea 
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diverted, and another street had been sabetitated for it 
and been taken over by the yestry. 

The question raised by the special case was, whether 
the disused sites were vested in the vestrv under 
section 96, which provides that ' the vestiy and district 
board shall, within their parish and district, execute 
the office of and be surveyor of highways; and all 
streets bein^ highways, and the pavements, stones, and 
other materials thereof, shall vest in and be undei the 
management and control of the vestry or district board 
of the parish or district in which such highways are 
situated.' 

The plaintiff claimed that the land occupied by the 
now disused streets was his own to deal with ; the de- 
fendants asserting that be must purchase the land from 
them and have a reconveyance, as having been Tested in 
them by the section, and not subsequenuy divested. 

The Master of the Rolls, considering the case fell 
within the decision of the Court of Appeal in the case 
of Caverdale v. CharUanf 48 Law J. Rep. Q.B. 128, 
which was a decision on the word West' in section 
149 of the Public Health Act, 1876, held that the 
property in the disused streets still remained vested in 
the vestry. 

The plaintiff appealed. 

The SoUdtor^Oeneral, Mr. ChUty, and Mr, Dunning 
for the appellant. 

Mr, Davey and Mr, jEveritt, contrd. 

Their Lobd8HIP8 reversed the decision of the Master 
of the Rolls ^ holding that the case of Coverdale v. Charlm 
ten only decided that something more than an easement 
passed to the local board ; that is, some liffht of property 
m, and on, and in respect of the soil — such a possessory 
right as would enable the bourd, as owners, to bring 
actions against trespassers; but that it did not decide 
that the soil and freehold passed in the ordinary sense, 
or that an^ defined stratum of the soil^ passed. But a 
property limited in interest and in duration passed to the 
yestry ; and when the street ceased to exist, the object 
for which it was vested ceased, and the term for which 
it vested came to an end of itself, and no divesting clause 
was needed. There were no words of inheritance or 
perpetuity in the Act, nor did the power of sale con- 
tained in section 154 lead to a different conclusion, as it 
only referred to anything which remained vested in the 
yestry. 



The amount of Wm. Brown's debt, for which he held 
the policy as security, was greater than the value of the 
policy; but the company, though admitting that the 
death was proved, declined to pay the pohcy money, 
except to or by the consent of the legal personal repre- 
sentative of Robert Brown, as there had been no 
written assignment William Brown was taking steps 
to obtain probate of Robert Brown's will; but died 
himself in 1878. The plaintiffs, who were his executors, 
claimed the policy moneys, with interest, from March, 
1876, the date of the proof of death. 

The Master of the Rolls, under section 44 of the 
Chancery Amendment Act, 1862, dispensed with the 
presence of the legal personal representative of Robert 
Brown; and ordered payment, with interest at 4 per 
cent. 

The company appealed on the question of interest. 

Mr, Davey and Mr, MUlar for the appellants* 

Mr, Ince and Mr, Bramwell Davis for the re- 
spondents. 

Their Lordships could not agree that interest ought to 
be allowed. Interest could only be payable either under 
a contract in the policy to do so — ^and there was no such 
contract in this case ; or by way of damages for wrong- 
fully withholding the money (under 3 & 4 Wm. IV. c. 
42. s. 29), and the company had always been ready and 
willing to pay on receiving a valid dischai'ge. It was 
William Brown himself who had caused the delay, by 
neglecting to clothe himself with the rights of the legal 
personal representative, which was necessary to complete 
his title. Appeal allowed. 



Webster v, Britibh 'Exbibb Mr- 

TI7AL AaSTTRAirOE OoiCPAHT. 



(hurt of Appeal, " 

Jaxeb, L. J. 

OoTTOir, L. J. 

THBsieiR, L.J. 

June 16. 

FoHcy of Aseurance^Death of Auured— Delay m 
prowny WiU— Interests Sr 4 Wm, IV, c, 42, s, 29. 

In 1847 Robert Brown insured his life vrith the de- 
fendant company for 600/., to be paid to his executors, 
administrators, and assigns, two months after proof of 
death. The policy was deposited as a security for a debt 
with Wm. Brown, who paid the nremiums from 1848 
downtoDecember, 1874, when Robert Brown died. As 
he died insolvent, his executrix declined to prove his 
wilL 



TaTLOB V, GBA27GB. 



Court of Appeal, 

James, L.J. 

Cotton, L.J. 

Thesiger, L.J. 

June 16. 

Partition — Right to — Active Trusts to he performed. 

Appeal from decision of Frt, J., dismissing an action 
for partition, on the ground that there were active trusts 
to be _performed by trustees. The case is reported 49 
Law J. Rep. Ghanc. 24. 

Mr, Cookson and Mr, WkUehome for the appellant. 

Mr, Fischer and Mr, Colt, for the respondent, were 
not called upon. 

Their Lordships affirmed the deciuon on the same 
grounds. 

HIGH COURT OF JUSTICE. 



y Division, 1 
L, M.R. \ 
ne7. J 



Chancery Diymon, 1 
Jbbsel, 
June ' 



Re Richardson. Richardson v, 
Richardson. 



Practice-— CosU — Administration Action-— AsseU de- 
ficient— Creditor's Action, 

This action was instituted by an administrator against 
the sole next-of-kin ; and, as the plaintiff' declined to pro- 
ceed, inasmuch as the assets were insufficient to pay the 
debts in full, the conduct of the action was given to a 
creditor. 
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Mr. Farwell, for the creditor haviDj^ the conduct, 
asked, on further consideration, for the costs of the action 
na between solicitor and client; and referred to Ite 
Burrcll, 39 Law J. Rep. Chanc. 544 ; L. R. 9 Eq. 443. 

Mr. B, B, Rogers for the former plaintiff. 

Mr. Morshend for the defendant. 

The Master op the Rolls did not consider that Re 
Burrrll was correctly decided ; but that the true principle 
as to the allowance of costs where the assets were deficient 
was Iftid down in Thomas v. Jones^ Dr. & Sni. 134; 29 
Law J. Rep. Chanc. 570; and that it was only in a 
creditor's action, as opposed to that of a residuary legatee 
or next-of-liin, that costs as between solicitor and client 
would be allowed. In the present case he considered 
the action was in eflect a creditor's action ; and he, 
tlit^refore, allowed the costs as between solicitor and 
client. 



Clumcery Division A 

Jessbl, M.R. > In re Simpsoh'b Trade-mabk. 
June IL J 

Trade-mark — Registration — Mode of Opposing — Trade' 
marks Act, ISlb-^Trade-inark Rides, IG, 43, 44. 

This was a motion by the proprietors of a registered 
trade-mark, asking^ for a declaration that the applicants 
for the registration of another trade-mark were not en- 
titled to registration, and for an injunction to restrain 
them from taking any further steps to register ; and that 
leave might be given to proceed under the notice of 
motion, and not by special case. 

It was objected that the motion waB wrong in 
form, and the moving parties should have waited 
for the applicants to have taken steps to register, 
and should have obtained in chambers the direction's 
of the judge as to the mode of bringing the case before 
the Court. 

Mr, Aston and Mr. O. E, Wright, and Mr, Chitty 
and Mr, Sebastian, for the parties. 

The Master of the Rolls snid that the Act and 
Rules did not give those persons who opposed the regis- 
tration the power to take the initiative on motion to 
restrain the registration. That must be done by action. 
The application to the Court referred to in Order XLIV. 
was intended to be by the persons seeking to register. The 
effect of such a proceeding as the present would be to trans- 
pose the position of the parties from plaintiff to defendant. 
The proper mode of trying the question would be by 
his directing the persons intending to register to take out 
a summons in cnambers for leave to register, which 
would be adjourned into Court in the usual way. The 
motion could stand over, and come on with the 
summons. The briefs and evidence on the motion could 
be used on the summons ; and the costs could then be 
dealt with. 



Chancery Division, 1 
jEasEL, M.R. 
June U. I 



Benthau V, Wilson. 



Will^Gift to Second Cousins— Exclusion of First 
Cousins once remooed. 

Jolin Parker, by his will, bequeathed hid property 
* one-third to my first cousins, and two-third3 to my 



second cousins.' A special case was stated for the opinion 
of the Court, under Order XXXIV., Rule 1, the question 
being whether the term ^second cousins' included chil- 
dren or grandchildren of the testator's first cousins. 

Mr, Bagshawe, Mr, WigUsworth^ Mr, W." Barber, 
and Mr, Byrne were for the different part'es. 

The Master of the Rolls answered the question in 
the negative. 



Chancery Dictsian. 

Jessel, M.R. 

June 14. 



Ball v, Kemp- Welch. 



Practice — Costs of Partition Adion — Cannon v, Johnson, 
L,R, 11 Eq, 90,foUowed, 

This was a partition action asking for th3 sileofthe 
estate in question, as to which all parties were agn>ed. 
The plaintiff was interested in the estate to the extent 
of one- sixth ; the remaining five-sixths belonged to the 
defendants. 

Mi\ G. J. Foster Cooke, for the plaintiff, asked that, 
following the rule laid down in Cannon v. Johnson, Tj.R. 
11 Eq. 90, the costs should be borne by the parties in 
proportion to their interests in the estate. 

Mr, V, Smith submitted that each party should bear 
bis own costs up to the hearing. 

The Master of the Rolls ordered the costs to be 
paid in proportion to the interests of the parties. 



Chancery Division, 1 
Jessel, M.R. [ Gathercole r. Suith. 
June 15. J 

Incumbents Resignation Act, 1871, s. 10 ^Pension -^ 
Action against present Incumbent — Right of Set -off". 

This was an action by a past against the present 
incumbent of a benefice for the arrears of a pension 
granted to the former incumbent under the above Act. 
The defendant claimed a right of set-off under a judg- 
ment which ho had against the plaintiff. 

Mr, Chitty and Mr, IF, W, Cooper for the plaintiff. 

Mr, Ince, Mr. Bompas, and Mr, Smart for the de- 
fendant. 

The Master of the Rolls, declining to follow a 
judgment of Coleridge, C.J., to the contrary effect, held 
that under section 10 of the Act the pension was intended 
to be an inalienable provision for the incumbent, and 
that no right of set-off, as under any assignment, could 
prevail against the plaintiff's claim. lie, therefore, gave 
judgment for the plaintiff, with costs, for the amount 
claimed. 



' Masow r. Brentini. 



Chancery Division, 
Malins, V.C. 
June 5. J 

Practice— Costs — Action dismissed, with Costs — Counter- 
claim dismissed, with Costs — Apportionment, 

Summons to vary taxing maater*8 certificate. 

This was an action for an injunction to restrain the 
defendant from raising a certain building to a greater 
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height than before, so as to interfere with the plaintiff's 
lijrht, and for damajjfes. The defendant, by way of 
counter-claim, claimed damages by reason of the plain- 
tiff's proceedings in the action. 

At the hearing, on December 5, 1879, both the claim 
and the counter-claim were dismissed, with costs. The 
plaintiff had not taken in any bill of costs in respect of 
the counter-claim. The taxing master taxed the de- 
fendant's bill in respect of the costs of the action at 
316/.; and allowed the plaintiff 10/. 10a. in respect of 
the costs of the counter-claim. 

The plaintiff objecteJ to the allowance of all items 
in the defendtnt's bill of costs, which were common to 
the action and counter-claim. The taxing master over- 
ruled the objection, considerin*,' Saun' v. JDilton, 
hAi, 11 Chanc. Div. 4IGj 8.c. 4d Law J. Rop. Chanc. 
545, to have decided that in such cases the plaintiff 
should pay to the defendant the general costs of the 
action, and the defendant should only pay to the plaintiff 
the amount by which the costs had been increased by 
reason of the counter-claim. 

Mr. Glasse and Afr. E. Cutler for the summons. 

Mr, Iliffffiiu and Mr. Lanffioorlhy, for the defendant, 
were not called upon. 

Malixs, V.C, was of opinion that a new principle of 
taxation had been introduced by the Judicature Acts in 
such cases as this. The true principle had been laid 
down by Mr. Justice Fry in his judgment in Sauer v. 
If a ton. The objection must^ therefore, be disallowed. 



]" 



Chancery Dimion, 
Malins, V.O. J- In re Gosman. 
June 11. 

Petition of Ritjht—Next of Kin—Biylds of the Crown 
— HtUicitor to the Treasury — Moneys paid to — In- 
terest on. 

A suit having been instituted with regard to the 
property, both real and personal, of a testator, which it 
was alleged had been given to trustees upon a secret 
trust, and it having been declared that, so far as the 
perdonalty was concerned, the gift was void, inquiries 
were directed ns to the next of kin of the testator, and, 
noue coming forward, an order was made that the exe- 
cutors should re.sign the property, consisting of leanehold 
houses, to the Solicitor to the "Treasury, to be held by 
him 'in trust for the Grown. 

This was effected by a document under the Royal 
sign manual in September, 1872 ; and, at the same 
time, a sum of 0,G73/. 7«. 3^., being the accumulated 
rents of the leasehold property, was handed over to him. 

The suppliant in this petition of right having together 
with others in the same degree of relationship proved 
their title as next of kin of the testator, and having been 
declared entitled to the personal property which had 
been assigned to the Solicitor to the Treasury, the only 
(question now on the further consideration was as to the 
liability of the Crown to pay interest on the sum so paid 
in respect of rents, and on a further large sum which had 
been received for rents while the property had been in 
the hands of the Solicitor to the Treasury. 

Mr, Higgins and Mr. G. Murray^ for the suppliant, 
relied on Edgar v. EeynoldSy 27 Law J. Rep. Chanc. 
502, in support of the claim for interest. 



Mr. Pearson and Mr. Romsr for parties in the same 
interest. 

Mr, Rigbyf for the Crown, resisted the claim on the 
ground that the moneys were not paid to the Solicitor 
of the Treasury as administrator, as in the cisa cited, 
but as an ordinary individual. 

Mali58, V.C, decided thit the Crown must pay in- 
terest, at the rate of 41. per cent, upon ail the moneys 
received by the Solicitor to the Treasury. 



Seear v. LAW30.y. 



Chancery Division. 
Bacon, V.C. 
Juue 4. J 

Practice — Champerty and Maintena)ice — Assignment 
' pendente Lite ' — Trustee in bankruptcy — Rules of 
Court, 1875, Order L., Rule 3, Bankruptcy Act, 1869, 
M. 25, 111. 

Motion by defendant to discharge order of course, 
giving liberty to II. W. Chatterton to carry on the 
action. Seear was trustee in bankruptcy of Benjamin 
Webster, who had raortga^^ed the Adelphi Theatre and 
other property to Messrs. Gatti. The action was brought 
to set aside an alleged assignment, dated October 9, 1879, 
to Lawson by Webster of his equity of redemption in 
the properties. The writ was issued on March 4, 1880, 
and on March 9 W^ebster's creditors resolved to 'accept 
an offer made by 11. W. Chatterton to purchase the 
bankrupts equity of redemption, an assignment of 
which to H. W. Chatterton was afterwards made. The 
order of course was made at the Rolls on April 23, 1880, 
on a petition of course presented by Chatterton. 

Sir II. M. Jackson and Mr. Grosvenor Woods for the 
motion ; The assignment to Chatterton was made pen" 
dente lite: ii<, therefore, of the nature of maintenance 
and champerty, and consequently void. This is an 
abuse of Order L., Rule 3, which can only apply to a 
valid assignment. 

Mr. Window and Mr. Terrell for II. W. Chatterton: 
An assignment by a trustee in bankruptcy of the bank- 
rupt's rights of action is not champerty or maintenance. 
It is the policy of the Bankruptcy Acts that such rights 
should be assigned. But, at any rate, the assignment of 
a right of action, if made together with the property 
the subject of the action, is not within the rules against 
champerty and maintenance. 

Sir H, M. Jackson in reply. 

Bacon, V.C. : It is the duty of a bankrupt's trustee 
to realise the whole of his estate, and this trustee has 
performed that duty by selling to II. W. Chatterton the 
subject of the suit. That is not champerty or mainten- 
ance. 

Motion dismissed, with costs. 



Chancery Division. \ AscROPC v. Thr London and 
Bacon, V.C. > North - Western Riilwat 
June 4. J CotfPANT. 

Linds Clauses Consolidation Actj s. d'l^Part of Ilousa, 

Motion on behalf of the plaintiffs to restrain the de- 
fendant company from taking part only of certain pro- 
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perty of the plaintiffs at Wigan. The property con- 
sisted of twelve small cottage tenements, mostly in a 
dilapidated condition, in the form of a quadrangle, with 
a yard in the centre used by all the occupants for drying 
clothes, &c., and having several privies for the use of the 
occupants. The part which the company proposed to 
take included four of the cottages at one end of the 
quadrangle, and two privies, which were the only ac- 
commodation of the kind for one of the cottages to be 
taken, and also for three of the cottages not included in 
the notice. The plaintiffs served on the company a 
counter notice, requiring them to take the whole of the 
property. 

Sir H, M, Jackson and Mr, Finch for the plaintiffs : 
Section 92 of the Lands Glauses Act, 1845, requires the 
whole of a house to be taken. 

Mr, Semming and Mr. O. Z. Clare, for the railway 
company : This yard and privies do not form part of 
any of the houses taken within the decisions on that 
subject. 

Bacov, V.O. : The whole matter will have to be de- 
cided at the hearing ; but, for the purpose of this motion, 
I must hold the whole property to be one tenement, and 
I must grant the injunction. 



The judgment is enforceable as a judgment of the High 
Court, having been perfected before November 1, 1875. 

Mr, Cozens- Hardy for the borough of Birmingham : 
Under Order XVI., Rule 13, parties can only be added 
before decree. Such an order as is asked would bind 
the joint board by proceedings taken before they came 
into existence. Fresh proceedings should be taken 
against them. We object to the expenses being increased 
by adding fresh parties. 

Bacoit, V.O., allowed the summons; and ordered 
service upon the added defendants of a copy of the 
amended information and bill. Costs, costs in the 
action. 



^T^'^'I^'^'Iattobnbt-Gbnbbal v. Bobouqh 

''T^.T J OP BIBMIKOHAH. 

Practice — Adding Parties after Decree — Rules of Court, 
Order XVL, Rule IS^Public Health Act, 1875, ss. 279, 
281. 

Adjourned summons, to add the Birmingham Tame 
and Kea District Drainage Board as defen£uits. The 
action was commenced in 1858 to restrain the corpora- 
tion of Birmingham from discharging sewage into the 
Eiver Tame. An interlocutory restraining order was 
made on July 23, 1658, and an order extending the in- 
junction on March 16, 1871. The bill was afterwards 
amended ; and a decree was made on April 16, 1875, 
granting a perpetual injunction, the plaintiffs under- 
taking not to enforce it for five years, so that the defend- 
ants might have time to execute certain works with the 
object of stopping the nuisance. The five years expired 
on April 16, 1880. The plaintiffs alleged that the 
nuisance continued, and were desirous of enforcing 
their decree by sequestration. Under the provisions 
of the Public Health Act, 1875, the Local Govern- 
ment Board made a provisional order, on June 5, 
1877, forming the Birmingham, Tame, and Eea Dis- 
trict Drainage Board. That order was confirmed by 
the Local Government Board's Provisional Orders Con- 
firmation (Joint Boards) Act, 1877. By the provi- 
sional order, it was ordered that the drainage Doard 
' shall have, exercise, perform, and be subject to, all the 
powers, rights, duties, capacities, liabilities, and obliga- 
tions of a local or urban sanitary authori^ ' under the 
Public Health Act^ 1875. 

The plaintifis, the relators, now took out a summons, 
under Rules of Court, 1876, Order XVL, Rule 13, to add 
the drainage board as defendants. 

Mr, Carson for the summons : The joint board have 
taken over the liabilities of the defendants, and so are 
necessary parties to enable ua to enforce our decree. 



Chancery Division, 1 

Bacon, V.C. > Dupft v, Welbfobd. 
June 11. J 

Next Friend — Removal of — Refusal to appeal. 

Adjourned summons by three of the plaintiffs, who 
were adult, to remove the next friend of other co- 
plaintiffs who were not sui juris, because he refused to 
appeal. 

Mr, Caldecott for the summons. * 

Mr, Fischer for the defendants. 

Mr, E, 8, Ford for the next friend. 

Bacon, V.C, made an order removing the next 
friend. 



• In re Lanb. Lttard v. Lane, 



Chancery Division, 
Hall, V.C. 
June 8. J 

Will-^ Construction — Specific Legacy — Ademption — 
Debentures — Debenture Stock. 

The testator, C. B. Lane, bequeathed upon certain 
trusts ' all my debentures in the San Paulo Brazilian 
Railway.' The testator had ten 6 per cent, debentures of 
100/. each in tiiis railway. The debentures having be- 
come due on January 1, 1877, the testator, in lieu of 
payment, accepted 930/. 5^ per cent, debenture stock in 
the same company, which stock was standing in his 
name at the time of his death. The only question was, 
whether this debenture stock passed under the above 
bequest in the will. 

Mr, Kaye for the plaintiff. 

Mr, Freeling, Mr, Methdd, and Mr, Thurst an Holland 
for the defendants. 

Hall, V.C, held that the debenture stock was a sub- 
stantially different thing from the debentures bequeathed 
by the will ; and that, as such stock had been accepted 
by the testator, by his own choice, it did not pass by 
the bequest. 



} 



Penston V, Penston. 



Chancery Division, 

Hall, V.C. 

June 8. 

WiU — Constructian — Gift over to * surviving Children or 
their Heirs '^Qiild dying before Date of Will, 

The testator, Robert Penston, by his will, dated in 
1884, devised Im real estate to his son Samuel for life. 
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and after his decease to his said son's wife Hannah for 
life, and after her decease upon trust to sell and divide 
the proceeds among * my surviving children or their 
heirs.' There were six children, one of whom died be- 
fore the date of the will ; and theprincipal question was 
whether the next of kin of such child was entitled to 
share. 

Mr, Stirlingy Mr. Byrne, Mr, Beaumont, Mr, Eoeritt, 
and Mr, Maddison appeared. 

Hall, V.C, said that the gift over was in effect a 
gift to the children then surviving, or the heirs (i.e. 
statutory next of kin) of the children not then surviving, 
which included the next of kin of the child who died 
b(^fore the date of the will. 



Chancery Division, ] 

Fbt, J. \ Steel v, Dixok. 

June 12, 14. J 

Practice— Pleadinga-^Order XVL, Htde IT-^Questions 
between Co-defendants, 

The two plaintifis, Steel and Ohater, and the two first 
defendants, Dixon and &umey, were sureties for one 
Robinson ; and, as such, had each to pay 200/. The 
third defendant was Saffery, the trustee in bankruptcy. 
The statement of claim alleged that the defendants, 
Dixon and Gumey, had taken security from Robinson, 
and the plaintiffs claimed to participate in the money 
realised by the security. After the defence of Dixon 
and Qurney had been put in, Saffery put in a statement of 
defence, in which he alleged that the security given to 
Dixon and Gumey was void as being a fraudulent pre- 
ference, and made other statemeuts as to the conduct of 
Dixon and Gumey. This was a motion on the part of 
Dixon and Gurney to have the paragraphs in Saffery's 
statement of defence, relating to fraudulent preference 
and their conduct, struck out ; or, in the alternative, 
that they might plead in reply to such part of their co- 
defendanfs statement of detence. 

Mr, North and Mr, Chubb for the motion. 

Mr, Millar and Mr, Maidlow for Saffery. 

Mr, Cookson and Mr, Warmington for the plaintiffs. 

Fry, J., refused to make such order as was asked for ; 
but allowed Dixon snd Gumey to serve such notice ns 
they might be advised on Saffery, under Order XVI., 
Rule 17, to raise for decision any question which appeared 
in the paragraph of the statement of defence objected to. 
He reserved costs as between the co-defendants, direct- 
ing Dixon and Gumey to pav the plaintiffs' costs of this 
application, without prejudice to their getting them 
over from Saffery. 



Common Pleas Division, 1 Re Tewkesbury Election 
June 9. J Petition. 

Parliament— Place of Trial of Election Petition— SI <J- 
32 Vict, c, 126, 8. 11, subs, 11— Special Circum- 
stances, 

A, L, Smith applied for an order that the petition in this 
case should be tried at Gloucester instead of at Tewkes- 
bury. The application was made on an affidavit by the 
Mayor of Tewkesbury that, thouj^h there was a town 
hall, it was impossible to provide m the borough proper 



accommodation for the judges and their attendants, or a 
suitable place for the trial. Both the petitioner and 
respondent had consented to the trial being at Gloucester 
instead of at Tewkesbury; and Lush, J., had made 
an order to that effect; but, after tho opinion of 
Hawkins, J., in the Evesham election petition that the 
order must be made by ' the Court,' and that the judge 
had no power to make it, the present application was , 
now maoie. 

The Court (Lord Coleridge, C.J., and Grove, J.) 
confirmed the opinion of Hawkins, J., that an order of 
this kind must oe made by the Court. In the present 
case, from a dislike to differ from that which in the 
exercise of his discretion Lush, J., had ordered, the 
Court granted the application ; but intimated that, for 
the future, special circumstances more than mere incon- 
venience, as appeared in this case, must be shown before 
an order would be made for appointing the trial else- 
where than in the borough to which the petition relctes. 

Order granted. 



Common Pleas Division, 1 
June 9, 14. J 



Hall v, Jupe. 



Marine Insurance — Constructive total Loss — Right of 
Master to sell Ship— Case of stringent Necessity — 
Evidence, 

Action by owner of vessel against the insurer for a 
total loss. The vessel, on coming out of a foreign port, 
struck on a reef. The master made an agreement with 
one Green to do his best to discharge the cargo and get 
the ship off. Green u^ed an insufiicient' number of hands 
for this purpose, and ultimately the agreement was can- 
celled, Green havin?, in the meantime, made a survey of 
the ship, and condemned her as unsea worthy, and likely 
to go to pieces. Afterwards, on the same day, the 
master sold the vessel and cargo to Green. At the time 
of the sale the wind had gone down, and the vessel was 
in no actual danger ; and Green, then bringing to his aid 
a large number of hands, got the vessel off at the second 
high tide after she had struck. 

Under these circumstances Lord Coleridge, C.J., at 
the trial ruled that there was no evidence on which a 
jury could reasonably find such stringent necessity for 
the sale as would fix the assurer, and he accordingly 
directed a nonsuit, and entered judgment for the 
defendant. A rule nisi was afterwards obtained to set 
aside such nonsuit, on the ground that there was evidence 
on which a jury might have found that the ship was 
properly sold. 

C, Russell and Myburgh showed cause. 
Buit and J, C, Mathew were in support of the mle. 

Cur, adv, vult. 

Grove, J., now held that the rule should be made 
absolute, as, in his opinion, the case should not have been 
withdrawn from tho jury. 

Lord Coleridge, C.J., retained his opinion that at 
the time of tho sale there was no evidence of such urgent 
necessity as would fix the assurer, and that his ruling at 
the trial was right. 

The rtde dropped. 
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Bankruptcy. 1 
Bacok, C.J. }• Jn r» Lacet. 
June 7. J 



Exports Bond. 



Court, with a direction that the proof be admitted. The 
appellant can tiien get an order for payment of the com-* 
position. 



Bankrtiptcy — Conqumitum — BighU of Crtditcr not hound 
by Composition— Proof ---Jwiidktion-- Bankruptcy 
Act, 1809,38.72,126. 

Appeal from order of the Registrar of the County 
Court at Chelmsford, sitting as judge. 

Bond recoyered judgment against Lacey on Septem- 
ber 31, 1875, for 69/. 10s. Sd. Laeej filed a petition for 
Hquidation in August, 1877 ; and, in September, 1877, 
his creditors resolved to accept a composition of 19«. Hid., 
payable in instalments withm two years from the regis- 
tration of the resolutions, which tool place in December, 
1877. No trustee was appointed, ^nd was not in- 
cluded as a creditor in the aebtor's statement of afiairs, 
and took no steps to enforce his judgment till March 8, 
1879, when he filed a proof of his debt. Lacey himself 
rejected the proof, and the registrar confirmed the re- 
jection, saying that he had no jurisdiction to interfere. 

Mr. Window and Mr, Rote-Innu for the appellant : 
Although not bound by the composition, the appellant is 
entitled to the braefit of it. 

Mr. E. a Willii for the debtor: The Court cannot 
decide upon the yalidity of this debt after registration of 
the resolution and after such a lapse of time. 

The Chief JxTses : The order of the registrar must 
be diBchaigedi and the matter referred back to the County 



uptcy.] 
,0.1. \ 
.14. J 



In re RoesBS. Ex parte BEEEXErsoK. 



Bankru^ 

BaooKj 

June 

BiU of Sdle^Settmg forth Qmtideratian^BHh of SaU 
Act, 1878, 8. 8. 

Appeal from the Hanley County Court 

The point for decision was whether the consideration 
for a InJl of sale, dated October 24, 1879, from the debtor 
to A. Challinor, was truly stated. The consideration, 
as stated in the bill of sale, was : ' 560/. this day paid 
by the mortgagee to the mortgagor.' In fact, 6001. was 
paid to the mortgagor ; 20/., at the mortgagor's request, 
to a yaluer, who yfuued the property for the purpose of 
the loan ; and 40L represented costs of the bill of sale 
and other documents which the debtor requested Chal- 
Unor to indude in the bill of sale, instead of deducting^ 
the amount from the 560/. 

The County Court judge held that the consideration 
was properly stated ; and affirmed the yalidity of the 
bill of sale. 

The trustee in the debtor's liquidation appealed. 

Mr. E. C. Willis for the appellant. 

Mr. WinOow and Mr. F. Knight for the Inll of sale 
holder. 

The Chief Jxn>eE held that the oonnderation was not 
properly set forth, and that the bill of sale was inyalid 
against the trustee. 

Appeal allowed, with costs. , 
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HOUSE OF LORDS. 

SriS{ltl8.}SX-LA.FK.C0IA. 

JEMence—PMic Document — Admtsgilnlity to prove 
Birthplace and Age^ 

This was an appeal from a decision of the Court of 
Appeal (reported 49 Law J. Rep. 41) afErming one of 
MALn^s, V.O. 

The parties were claimants, as next-of-kin^ to the 
eetate of a Mrs. Mangini Brown ; and the question was 
whether her father, Antonio Man^ni, consul for Genoa, 
in London, was Antonio Mangim, of S. Sario, born in 
1736, whose next-of-kin were the resnondents; or Antonio 
Mangini, of Quarto, bom in 1744, wnose next-of-kin was 
the appellant. 

The appellant desired to put in evidence a report from 
the Giunta de Marina of Genoa to the Senate, made in 1790, 
recommending Mangini for the post of agent, to which 
be was in consequence appointed. The report contained 
several particulars as to Man^ni, and, amongst them, 
describea him as a native of Quarto, aged about forty- 
five. 

Malins, V.C., and the Court of Appeal refused to admit 
the document. 

Mr, J. Pearson and Mr, WtUee {Mr, E, Beaumont 
with them) for the appellant. 

Mr, HiffamSf Mr, Bveritt, Mr, Bagehawe^ and Mr, B 
Eyre, for the respondents, were not allied upon. 

Th^ LOBDfiHIPS (LOBD SB£BOBm, L.C.| LOBD 
YOXitX?. 



Hathebley, Lobd BLACEBTmnr, and Lobd Watson) 
held the document inadmissible; and dismissed the appeal 
with costs. 



Partition Act, 1868, 8$, 3, 4, 5. 

This was an appeal firom a judgment of the Court of 
Appeal (reported 48 Law J. Kep. Chanc. 852) reversing 
one of Maldts, Y.C, in a suit of OUbert v. Smith, 

The action was brougbt for a ^partition of pro]^rtY in 
Birmingham, of which the plamtifb were entitled to 
about three-sixteenths, and the defendants to about 
thirteen-sixteenths. Tne plaintiffs applied to have the 
property sold ; the defendants, while admitting that an 
actual partition was impracticable, objected to a sale, and 
offered to purchase the plaintifb' interest at a valuation 
under section 5 of the Partition Act, 1868 (31 & 32 
Vict. c. 40). 

Malins, Y.C, beld that the case fell vnthin section 6, 
and directed a valuation ; but the Court of Appeal were 
of opinion that, inasmudi as it was within section 3, it 
was excluded from the operation of section 5. 

This appeal was then brought 

Mr, J, Feareon and Mr, Bardswell for the appellantB. 

Afr. Briitowe and Mr, Lewin for some of the re- 
spondents. 

Mr. OUme and Mr, W, Copper for other respondents. 

Their Lobbships (Lobd Blacebubn and Lobd 
Watsok, diitentiente Lobd Haxebbuit) aflOnned the 
decision of the Court of Appeal; and dismissed the 
appetl, tnih oosts. 
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Court of Appeal 
Bramwell^ L.J. 
Bagoallat, L.J. }- Ward v, Pillet. 

BSETT, L. J. 
Jane 16. 

JPractice — Hefermce — Jurisdiction to refer to Official 
Referee— Judicature Act, 1873^«. 57, Order XXXVL, 
Ride 6. 

Appeal from a decimon of the Queen's Bench 
Divifiion, refofling to refer the questions of fact in an 
action to an official referee. 

The action was to recover the amount of a builder's 
bill, consisting of a considerable number of items. 

The pluntiff sued on a auantum meruit ; and the de- 
fence set up was, that tne plaintiff was employed by 
the defendant to do the work for a specific suni. and 
that the charges in the biU were excessiye. Other 
issues, not involving matters of mere account, were 
raised by the parties on the pleadings. On February 24 
notice of trial was given. On May 28 a summons to 
refer compulsorily, under section 67 of the Judica- 
ture Act, 1873, was taken out by the defend- 
ant The Master having made an order to refer, 
the pluntiff appealed, and Linblbt, J., in cham- 
bers affirmed the order. On appeal the Queen*s Bench 
Division (Lush, J., and Field, J.) reversed the order, 
on the ground that the matter was not one ' requiring a 
prolonged examination of accounts ' within section 67 ; 
and, therefore, that the Court had no jurisdiction to 
refer under that section. 

On appeal, Mr, Hdrmeworth appeared for the defend- 
ant, and Mr, BoxaU for the plaintiff. 

Their Lobdbhips reversed the decision of the Queen's 
Bench Division, and held that the Court had jurisdic- 
tion to refer the whole nuttter compulsorily to an official 
referee under section 67 ; and, further, that Rule 6 of 
Order XXXVL, which provides that in certain cases an 
application to refer shall be made within four days of 
notice of trial, did not apply to references under section 
67 ; and, therefore, that the defendants summons was 
not out of time. 



Flbichib V, HUDSOV. 



Court of Appeal, 

BSAXWSLL, L.J. 

Baooallat, L. J. 

Bbett, L.J. 

June IC. 

Public HeaUh Act, 1876 (38 •$• 39 Vict. c. 66), s, 263, 
Rule 70, Schedule IL— Consent of Attomey-Oeneral to 
bring Action, 

Appeal from a judgment of the Exchequer Division. 

The action was to recover a penalty of 60/. from the 
defendant, under Rule 70, Schedule IL, of the Public 
Health Act, 1875, for sitting as a member of a local 
board while disqualified. 

Bowbn, J., oidered a stay of proceedings in the action, 
on the ground that the plaintiff had not obtained the 
consent of the Attomey-Qeneral, under section 263 of 
the same Act. The Exchequer Division (Huddlbston, J., 
and Stbphbzt, J.), reversed the order, and the defencbuit 
appealed. 

Mr. W. O. Harrison and Mr, Cranyiton for the de- 
fendant. 



Mr. A. Charles and Mr, Cock for the plaiotiff. 

Their Lordships affirmed the decision of the Ex- 
chequer Division ; holding that, on the true construct im 
of section 263 and Schedule IL, Rule 70, of the Public 
Health Act, 1876, the consent of the Attomey-Qeneral 
was not necessary. 



The Peotbctor Endowment So- 
ciBTT V, Geioe. 



Court of Appeal, \ 
COOKBURK, L.C. J. 
Braxwsll, L.J. 
Baggallat, L. J. 
Brett, L.J. 
June 22. 

Bond — Conditions — Repayment by Instalments — Pnnriso 
for immediate Payrnent on single Default — Penalty, 

Appeal from a judgment, for the defendant, of BowEV, 
J., alter trial without a jury (reported 49 Law J. Rep. 
Q.B. 247). 

Mr, Herschellf Mr, Faulkes, and Mr. Archibald for 
the plaintiffs. 

Mr, Sompas and Mr. Forest Fulton for the defendant. 

Their Lordships reversed the judgment of Bowen, J. 



HIGH COURT OF JUSTICE. 

June 18. J (LimxBD). 

Practice — Trial by Jury — Infringement of Patent — 
Complicated Issues — Trial before Judge — Rules of 
Court, 1876, Order XXXVL, Rule 26. 

This was an action to restrain the infringement of a 
patent, the patent being in respect of a combination. 
The plaintiff had given notice of trial before a jury ; 
and the defendant now moved that the action might 
be heard before the judge, without a jury, under 
Order XXXVL, Rule 26. 

Mr. LatDS&n and Mr. Buckley for the parties. 

The Master of the Rolls held that the issues were 
not fit to be tried before a jur^, involving, as they did, 
complicated questions as to the infringement of a patent 
for a combination, and, also, as to the sufficiency of the 
specification ; and he, therefore, directed the trial before 
himself, without a jury. 



} 



EEerbert v. Webster* 



Chancery Dimsion. 

Hall, V.C. 

June 17. 

Perpetuity — Restraint on Anticipation— Oi ft to Gass of 
which some Members ' in esse. 

In 1874 moneys were settied by Mr. and Mrs. Sharpe 
upon trusts (in effect), after their death and subject to a 
power of appointment which was not exercised, for all 
their children or any their child who being sons should 
attain twenty-one, or being daughters attain twenty-one 
or marry, in equal shares ; but, if daughters, to their 
separate use and without power of anticipation. 

The settiors died, havinj^ had two children, both being 
daughters, who were married at the date of the settie- 
ment 

This was a special case for the opinion of the Court, 
whether the beneficiaries were entitied free from the 
restraint on antidpation. . ^ ^ ^ . ^ 
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Mr. p. LawSbert for the plAiDtiff. 

Mr, O, W. Lawranct and Mr, Jason Smith for the 
defendants. 

Hall, V.O., following WiUon v, Wihon, 28 Law J. 
Rep. Ohanc. 05, held that the gift to the children in esse, 
ana the restraint attaching thereto, could be taken as 
distinct; and that the restraint was, therefore, effectual. 



Chancery DiMon, 1 

Fry, J. > WiLMOT v. Babbeb. 

June 16, 17, 18. J 

Specific Performance — Breach of Covenant — 
Acquiescence — IVaud, 

This was an action for specific performance of an 

E agreement by the defendant Barber to grant to the 
lainti£P a sublease of certain lands he held under a 
Mse from his co-defendant Bowyer. This lease con- 
tained a covenant, on the part of the tenant, not to 
aasign or sublet without the consent, in writing, of the 
lessor, and a proviso for re-entry in case of breach. The 
plaintiff alleged that Bowyer had stood by while he 
(the plaintiff) ez]^ded money on the property in ignor- 
ance of the restnction against underletting, and could 
not refuse to concur in the sublease. 

Mr. Cookson and Mr, T. A. Boberts for the plaintiff. 

Mr, North and Mr. Freeling for the defendants. 

Fry, J., held that, in order that the landlord, Bowyer, 
should be precluded from his legal right to withhold his 
consent, it was requisite (1) that the plaintiff should have 
been under a mistake ; (^) that he should have expended 
money or done something on the faith of his mistaken 
belief ; (3) the landlord must have known what his own 
rights were ; (4) he must' have known that the plaintiff 
was acting in a mistaken belief; and (6) he must have 
encouraged the plaintiff in laying out money or doing 
the other act, either directly or by abstaining from as- 
serting his legal right. lie held that those requisites had 
not been proved, and gave judgment for the defendants. 



Chancery Division. 1 

Fbt J. > Austin v. Msad. 

June 19. J 

Donatio Mortis Causd^Deposit—Cheque^Promissory 
Note, 

Mr. Mead, in his last illness, and in contemplation of 
death, wished to give his vnfe two bills of exchange, 
and 500/., part of a sum of 2,700/. which he had on de- 
posit at his bank, subject to withdrav^ on giving a 
day's notice. With that object he handed the bills of 
exchange and the banker*s receipt to a friend, to pro- 
cure the produce of the bills and the 500/. for Mrs. 
Mead. Notice was given to the bank of the intention 
to withdraw the money, and the testator signed the 
form of cheque required by the bank in case of with- 
drawal or deposit in favour of a third person, filled 
in for 500/. Mr. Mead died before the notice of with- 
drawal had expired or the bills of exchange became due. 
The object of this action was to ascertain whether there 
was a complete donatio mortis causd. 

Mr, Joyce for the plaintiff, the executor of Mr. Mead. 

Mr, North and Mr. T, C, Jarms for Mrs. Mead, the 
donee. 

Mr, Fraser for persons interested in the residue. 

Fbt, J., held that there was no comnlete gift of the 
500/. He reserved judgment as to the bills of exchange. 



ooDHOusB V, Walker. 



Queen*s Bench Division, 1 .,t 
May 5. June 10. J^^' 

Permissive Waste — Tenant for Life with Obligation to 
repair — Action for Non-repair against Executor of 
Tenant for LiJe—3 4- 4 Wm. IV. c, 42, s, 2. 

Action brought by reversioner in fee against the 
executor of the tenant for life, to recover damages for 
permissive waste occasioned by the non-repair of the 
premises during the lifetime of the tenant for life. 

The devise had been to a woman ' for her separate 
use during her life, she keeping the houses in repair,* 
with remainder to the plaintiff. She enjoyed the pro- 
perty for several years, but did no repairs ; at her death 
plaintiff entered, and, having done the necessary repairs, 
sought to recover the amount from her executor. 

In the Countv Court, judgment was given for the 
defendant, on the grouna that na action lay under 
3 & 4 Wm. IV. c. 42, s. 2 ; and this was an appeal by 
special case from that judgment. 

Whitaker (of the Equity bar) for the plaintiff appel- 
lant. 

Percy Oye for the defendant. 

Cur, adv, vult, 

June 10. — ^The Coitbi (Lusk, J., and Field, J.) gave 
judgment for the plaintiff'; holding that, as the tenant 
for life took under a devise containing an express con- 
dition that she should repair, the immediate reversioner 
had a right of action against her at common law for 
permissive waste ; and, this being so, the right was con- 
tinued against her executor by 3 & 4 Wm. IV. c. 42, s. 2. 



Quern's Bm^^Division.^^^^^^ ^ IIbmmino. 

Practice — (hsts in Action — Set-off. 

This was an appeal from a decision of Lindlbt, J., 
affirming an order of a Master on taxation. 

The plaintiff. Barker, commenced an action against 
Johnson and Hemming, as drawer and accentor of a bill 
of exchange. The action was abandoned as against 
Hemming, and he became entitled to his costs therein. 
Judgment went by default against Johnson ; execution 
issued, and the sheriff seized certain goods. Thereupon 
Hemming claimed the goods, and an interpleader issue 
was tried, in which Ilemming's claim was oarred, with 
costs. 

In taxing the costs of the action, the Master allowed 
the costs due from Hemming in respect of the inter- 

E leader to be set off by the plaintifi* against those which 
e was entitled to receive in respect of the action. 

Lindley, J., affirmed the Master s order. 

Gore for the defendant Hemming. 

J. IF, Mellor and Baylis for the plaintiff. 

The Court (Cockburw, L.C.J., and Bowb:t, J.) held 
that the order of the Master was wrong, and allowed 
the appeal. The proceedings in the action and in the 
interpleader were distinct, and costs in the one could 
not be set off against costs in the other. 



Common Pleas Division, 
June 10. 



■ Ball v, Hatward. 



Costs— Action for Becovery of Land— Third Person, not 
Party, ordered to pay Costs— Judicature Acts. 

This was an action to recover land, in which the^ de- 
fendant obtained judgment. A rule had been obtained 
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by Ambrose for the defendant^ calling on Thomas 
Molyneux to show cause why he should not pay the 
defendant's costs in this action when taxed. The rule 
was obtained on its being shown that Molyneux was 
really the person suing, and that the plaintiff on the 
record was only his nominee. 

Zofthouge showed cause, and contended that, before the 
Judicature Acts, the Court had jurisdiction to order a 
person, not party to the record, to pay the costs only in 
an action of ejectment; and, that action no longer 
existing, the Court should not exercise such a juris- 
diction in this action, as it would then make a distinction 
between it and other actions, which was not included by 
the Judicature Acts. 

The Court (Lord Oolbeidgb, 0. J., and Grove, J.), 
however, made the rule absolute. 

Side abaokUe, 



DiTCHAM V, WoREALL. 



Cmnmon Pleas Division, ] 
May 5. June 28. j 

Infant — Breach of Promise of Marriage — Raiifieation — 
Fresh Promise— ^7 ^ 38 Vict, c, 62. 

Action for breach of promise of marriage. 
In January, 1875, when the defendant was under age, 
he offered to marry the plaintiff, and this o£fer was then 



accepted. The defendant came of age in December, 
1875; and afterwards, towards the end of 1878, he 
asked the plaintiff to fix a day for the marriage^ and she 
accordingly fixed June 5, 1879. In April, however,^ of 
that year, the plaintiff's mother being seriously ill, 
the defendant, at the plaintiff's request, reluctantly 
assented to postpone tne marriage for a month. 
The parties afterwards quarrelled; and ultimately 
the defendant refused to marry the plaintiff, and 
the present action was brought. The cause came on to 
be tried before Lord Coleridge, C.J., in Middlesex, 
when the learned judge withdrew the case from the jury, 
excent as to damages ; and it was agreed that the Court 
should enter judgment for the plaintiff for 4G0/. 
damages, if the Court should be of opinion that there 
was reasonable evidence of a promise to marry not refer- 
able to a ratification only, so as to take the case out of 
37 & 38 Vict. c. 62. 

Henry Matthews (Stokes with him) moved for judg- 
ment accordingly. 

BuckneU, contrd^ for the defendant. 

Cur. (tdv» vult. 

The Court now delivered judgment — Dbnxan, J., 
and LiNDLET, J., that there was such evidence of a freeh 
promise after the defendant had coihe of age ; Lord 
Coleridge, C.J., that there was not. 

Judgment for the plaint^. 
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HOUSE OF LORDS. 
House of Lards,^TH:E Onr Bakk v, Baerow and 
June 21, 24, 25. J Anotheb. 

Hedging of Goods by Bailee — Canadian Law — Notice, 

This was an appeal from a judgment of the Court of 
Appeal, which reversed one of Lindlet, J. 

The respondents employed Walter Bonnell, a tanner 
and leather merchant in Canada, haying an office in 
London as Walter Bonnell & Co., to tan hides and con- 
sign them to London. Certain hides were according^lj, 
in the year 1876, tanned and consigned hy Bonnell to 
W. Bonnell & Co. Bonnell drew bills on W. Bonnell 
& Co. against the hides, and sold the hills to the Bank 
of Toronto, hypothecating the hills of lading as sacurity. 
The bilk of exchange and hills of lading were transmitted 
by the Bank of Toronto to the City Bank, which, on the 
former being dishonoured, took possession of the hides. 

The respondents, on ^scovering this, tendered the 
amount of Bonnell's charges for tanning, &c., and claimed 
the goods. 

Bonnell was a leather merchant as well as a tannery 
and it was admitted that the banks had no notice that 
the hides did not belong to him. It was contended for 
the appellants that Bonnell was a factor entitled to pledge 
the goods by English law ; or, if not, at all events by 
Canadian law: and, farther, that, by Canadian law, the 
bank could hold, in the absence of notice, even if Bonnell 
had no title to pledge. 

lindley, J., aecided against the bank on the first two 
oontentionsy but gave judgment in its favour on the 
third. 

VOL. XT. 



The Court of Appeal decided against it on all three 
grounds. 

Mr, Cohen and Mr, R, V, Williams for the appellants. 

Sir F, HerscheU (Solicitor-Oeneral) and Mr, Home 
PwTM, for the respondents, were not called upon. 

Their Lordships (Lokd Selbobke, L.C, Lord 
Hatherlet, Lord BLACKsimN, and Lord Watson) 
affirmed the judgment of the Court of Appeal; and 
dismissed the appeal, with costs. 



OOURT OF APPEAL. 



In re Fox, Walker, & Co. 
parte Bishop. 



Ex 



Court of Appeal, ' 

James, L.J. 

Cotton, L.J. 
Thbsiqbb, L. J, 

June 17, 18. 

Proof — lAdbiUty provable — Discounter — General 
Guarantee — Indarser — Bankruptcy Act, 1860, s, 81. 

Appeal from the decision of the Chief Judge in 
Bankruptcy, admitting a proof by the trustee in bank- 
ruptcy of Sanderson & Co. against the estate of Fox, 
Walker, & Co. 

The case is reported ante, p. 39, sub nom. In re Fox, 
Walker, ^ Co,, ex parte Turquand, 

Their Lordships dismissed the appeal ; but reserved 
judgment on the point whether Scmdeison & Co.'s 
trustee was entitled to prove for interest on the amount 
which he had paid up to the commencement of Fox, 
Walker, & Co.'s liquidation. 
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(hurt of Appiol, 
OoTTOir, L. J. }• Be Oolyeb. 
June 19. 

Tnutee Act, 1860, s. 32— iVcw Trustees^ Discharge of 
Lunatic Trustee and Appointment of continuing 
Tnutee in Hace of themselves and Lunatic Trustee. 

Petition for the appointment of new trustees. 

One of three trustees had hecome lunatic; and a 
petition was presented in lunacy and Chancery, praying 
that the lunatic might be discharged, and the two other 
trustees appointed trustees in the place of the three. 

All the beneficiaries were sui juris, and join^ in the 
petition* 

Mr, W. P, JBeale, for the petition, referred to In re 
Stokes's Trusts, 41 Law J. Rep. Ohanc. 290 ; L.R. 13 Eq. 
3S3; In re HarfortPs Trusts, L.R. 13 Ohanc. Diy. 136 ; 
and In re D^leish's Settlement, L.R. 4 Ohanc. Div. 
143, as cases where similar orders had been made, the 
Oourt of Appeal having reappointed as trustees two 
already existing trustees. 

OoiTOK, L.J., declined to follow In re Stokes's Trusts 
and In re JSarford's Trusts, and to reappoint the two 
exiQtinff trustees in the place of three, wnen the effect 
would be to oust one of the trustees ; and required the 
original number to be filled up. 



Regina V, Shewabd. 



Court of Appeal, ' 

B&AinrvLL, L. J. 

Bagoallat, L. J. 

Bbbtt, L.J. 

June 29. 

' Certiorari^ — Lands Clauses Consolidation Act (6 Vict, 
c, 18) — Inquisition to assess Compensation under — 
Time withtn which a ' Certiorari^ will be granted to 
quash Inquisition — Discretion. 

Appeal from a judgment of the Queen*s Beuoh Divi- 
sion (reported 49 Law J. Rep. Q.B. 329) refusing a 
certiorari to bring up, for the purpose of quashing it, an 
inquisition held to assess compensation under the Lands 
Clauses Consolidation Act. 

Sir H. Oiffard, Mr, Bidder ^ and Mr, J, Q, HdUway 
for the prosecutor. 
. Sir M, James and Mr, Latham for the defendant. 

Their Lobdbhifs imanimously affirmed the judgment 
of the Queen's Bench Division. 



^M'DONALD V. ChXSNBT. 



were the sums due to the defendant for the purchase of 
Porter's book debts, but the plaintiff omitted to put in 
the schedule a debt of 8^. wnich was owing to the de- 
fendant personally for services rendered by him to the 
plaintiff. The defendant counter-claimed in respect of 
all the above three sums, and the report of the official 
referee found that all of them were due to the de- 
fendant. 

The Common Pleas Division gave judgment for the 
defendant for the amount claimed. 

Mr. W. Qraham for the plaintiff. 

Mr, F. Clarke for the derendant. 

Their Lobdships held that the defendant was not 
bound by the composition ; and affirmed the judgment 
of tlie Oommon Pleas Division. 



SlTLLITAK V. MlTCAIFE klSTD OlHBBS. 



Court of Appeal, 
Bbaitwell, L. J. 

BAGeAIXAT,L.J. 

Brbtt, L. J. 

June 29. 

Bankruptcy — Composition — Debtor's Statement — Banh- 
ruptcy Act, 1869, s, 126. 

Appeal of the plaintiff from the judgment of the 
Oommon Pleas Division (Grove, J., and Lindlet, J.) 
upon the report of an official referee. 
' The question arose on a counter-claim set up by the de- 
fendant against liie plaintiff. The defendant, having been 
appointed trustee in the bankruptc^r of one Porter, sold 
the bankrupt's book debts to the plaintiff. The plaintiff 
became bankrupt, and resolutions for accepting a compo- 
sition were duly passed at two meetings of the creditors 
under section 126 of the Bankruptcy Act, 1869. The 

Slaintiff, in his statement to the creditors, scheduled the 
efendant (who did not assent to the composition) as a 
creditor in respect of two &ums of 82/. ana 119/., which 



Court cf Appeal, ' 
Bbajcwell, L.J, 
Baggallat, L. J. 
Thesiger, L.J. 
Feb. 17. June30. 

Company — Prospectus — What Contracts should be dis» 
closed in Prospectus — Companies Act, 1867, s. 38. 

Appeal from an order of Grove, J. 

The action was to recover the price paid by the 
plaintiff for shares in a company, which the plaintiff 
alleged that he had been induced to purchase on the 
futh of a prospectus fraudulent within section 38 of the 
Companies Act, 1867. The statement of claim alleged 
that the defendants issued the prospectus, and were, at 
the time of such issue, promoters and directors of the 
company; that the prospectus disclosed a proviuonal 
agreement for the purchase, on behalf of the company, 
of certain patent rights, for the purchase and develop- 
ment of which the company was formed ; but that the 
prospectus did not disclose other contracts between the 
promoters of the company and the vendors of the patent 
rights, by which the latter were to retdn part only of 
the purchase money — by far the larger portion of it 
being divided between all or some of the promoters ; 
that the defendants were well aware that these con* 
tracts had been entered into, and had omitted to specify 
them in the prospectus. 

The defendants demurred to the statement bf claim. 

Grove, J., having overruled the demurrer, the de- 
fendants appealed. 

Mr. W. Q. Harrison, Mr. Talfourd Salter, and Mr. 
B. M. Bray for the defendants. 

Mr. Collins and Mr, S, Brice for the plaintiff. 

Cur. ado. vult, 

June 30.— Their Lordships (Baggallat, L. J., and 
Thesiger, L. J. ; Bramwbll, L.J., dissenting) affirmed 
the judgment of Grove, J. ; holding that the omission of 
the defendants to specify the contracts mentioned in the 
statement of claim rendered the prospectus ' fraudulent ' 
within section 38 of the Companies Act, 1867. 



PuGH V, GoLDEir Valley Railwat 

COICPAIIT. 



Court of Appeal. \ 

Jakes, L.J. 

Cotton, L. J. 
Thesiger, L.J. 
May 31. Junel. 
July 2. / 
Bailway Clauses Consolidation Act (S k 9 Vict. c. 20), 

s, IQ^Construction — Diversion of Biver — Necessity, 

Appeal from decision of Fry, J., in favour of the 
plainUff. The case is reported 48 Law J. Rep. Ohanc. 666. 
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The company appealed. 
Mr, Davey and Mr, Speed for the appellants. 
Mr. Robinson and Mr. Maclean for the plaintiff. 
Their Lobdships dismissed the appeal. 



HIGH COURT OF JUSTICE. 



Chancery Diuimon, 

J'BSSELf M.R, 

June 26. 



HeB MaJS8TT*B PRUrCIPAL SeO- 
BSTART OF StATE FOB WaB V. 

Chit^b. 



Practice — Action by Crown — Undertaking in Damages. 

In this case the defendants requested that a motion 
for an injunction might stand over to enahle them to 
answer affidavits ; and the plaintiff asked, in the mean- 
time, for an inteiim injunction. This was not objected 
to, but the defendants required the plaintiff to give the 
usual undertaking in damages. 

The Solicitor-Oeneral {Sir Farrer Herschdl) and Mr. 
Bigby, for the plaintiff, submitted that the Crown was 
not bound to give any undertaking in damages. 

Mr. Whitehome for the defendants. 

The Master of the Rolls said he could make no 
exception in favour of the Crown ; and that, unless the 
undertaking were given, the interim injunction could 
not be granted. 

On this expression of opinion the plaintiff^s counsel 
gave the usual undertaking in damages on behalf of the 
Crown. 



Chancery Dimion, 1 Be Abtisans and Laboiibebs' 
Jbssbl, M.R. V Dwellings Impbovbkent Act. 
June 26. J JB^/Kir^e Joneb. 

Practice — Zand compulsorily taken by Corporation — 
Petition by Mortgagor for Payment out to Mortgagee — 
Costs. 

In this case the Board of Works had taken land com- 
nulsorily under the provisions of the Artisans and 
Labourers' Dwellings Improvement Act, and paid 
the purchase-money into Court. The land was mort- 
gaged, and the amount of the mortgage debt was greater 
than the amount of the purchase-money. The mort- 
gagor presented a petition that the money might be paid 
out to the mortgagee in part discharge of his debt. He 
served the mortgagee with the petition, and the mort- 
gagee appeared separately at the neariog. 

Mr, CrossUy, for the petitioner, submitted that the 
mortgagee's costs ought to be paid by the board. 

Mr. Solomon for the mortgagee. 

Mr. PownaUf for the board, submitted that it ought 
not to pay more than 40s. for the mortgagee's costs, and 
cited In re Halstead United CharUies, L.R. 20 Eq. 48. 

The Masteb of the Rolls said that he should fol- 
low the case cited ; and ordered that the board should 
pay the mortgagee for his costs 40»., and the costs of an 
affidavit of service of the petition on him. The mort- 
gagee to add the rest of his costs to his security. 



y Dimion. 1 
L, M.R. \ln 

iy3. J 



re Botd's Settled Estates. 



Chancery Division. 
Jessel, 
July 

Settled Estate — Proceeds of Sale — Investment on Mort~ 
gage of Peal Estate — Term in Freeholds. 

In this case a settled estate had been sold, and the pro- 
ceeds paid into Court. The investment clause in the 
settlement authorised the trustees to invest on mortgage 



of real estate. It was proposed to lend the proceeds of 
sale on mortgage of a portion term of 800 years in 
freeholds, and a petition was presented asking the 
sanction of the Court. 

Mr. Chitty, Mr. JFolstenholme, and Mr. P, F. Turner 
for the parties. 

The Master of the Rolls was of opinion that the 
power did not include leasehold securities of any kind ; 
and refused the application. 



f Division. 1 
s, V.O. \ 
y3. J 



In re Albion Life Assubance 
Societt. 



Chancery Division. ] 
Malins, 
July J 

Unlimited Assurance Company^Shareholders and A^- 
surance Members — Contributory — Primary Liability. 

This was a company, established under the Companies 
Act, 1862, with unlimited liability. By the memor- 
andum of association the capital was to be 50,000/., 
divided into 6,000 shares of 10/. each. It had been re- 
cently decided by Fbt, J., in Winstone's Case, 48 Law 
J. Rep. Chanc. 607; L.R. 12 Chanc. Div. 239, that an 
' assurance member,' or policyholder with participation 
in profits, was liable as a contributory. 

This was a summons taken out by the official liquid- 
ator, for the purpose of making a call on the assurance 
members. 

Mr. Glasse and Mr, Boome for the official liquidator. 

Mr, Higgins and Mr. Hatfield Oreen for share- 
holders. 

Mr. Macnaghten and Mr. Borthwick for policy- 
holders. 

Malinh, Y.C, said that Fry, J., in deciding that an 
assurance member was liable to be placed on Uie list of 
contributories, expressly left the amount and extent of 
his liability an open question. This was an unlimited 
company ; and, therefore, every shareholder was liable 
to be called upon to contribute to his last farthing. On 
the other hand, as long as the company was a going 
concern, there was nothing in the articles of association 
enabling any call to be made upon a policyholder. 
Surely the persons who were alone liable, while the 
company was a going concern, were the persons primarily 
liable when the concern stopped. There must, therefore, 
be a declaration that the shareholders were primarily 
liable to pay the debts of the company. 



Division. 1 
8,V.C. \ 



Be Finch, Abbiss v. BaBNET. 



Chancery Division. 

Malins, 
July i 

WiU—Devise of Beal Estate to Trustees in Fee— Equity 
able Limitations — Contingent Bemainder — Executory 
Devise. 

Robert Finch, by his will, dated August 10, 1828, 
after giving certain pecuniary legacies, devised unto 
William Macdonald and three others, their heirs and 
assigns, all his freehold estates upon trust, to pay the 
rents thereof unto his wife, Mana Huch, during her 
life; and, after her decease, upon trust, to retain for 
their own use the rents during the life of Henry Mayer ; 
and, after his decease, upon trust, to convey his freehold 
estate and the rents thereof ' unto such son of William 
Macdonald as should first attain the age of twenty-five 
years, when he should have attained his said age of 
twenty-five years.' 

The testator died in the year 1830 } his widow died 
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in 1889. Douglas Macdonald, the eldest son of William 
Macdonald, attained the age of twenty-fiye in 1836, 
and died in the lifetime of Henry Mayer, who died in 
1877. Upon his death this action was brought, claim- 
ing, amongst other things, a declaration that the gift 
of real estate in favour of such son of William Mac- 
donald as should first attain the age of twenty-five years 
was void for remoteness. 

Mr, JoBhua Williams and Mr. WoraUy Knox, for the 
heir-at-law of Douglas Macdonald, contended that, if these 
limitations had been legal, the contingent remainder 
would have been clearly well given ; and that the limit- 
ation was equally good as an equitable limitation. The 
Court would never construe any limitation as an execu- 
tory devise which could fairly be regarded as a re- 
mainder. 

Mr. Davey and Mr. Chapman Barber, for the heir-at- 
law of the testator, contended that this was an equitable 
executory interest ; and, as it might, by possibility, have 
Tested beyond the limit of a life in being and twenty-one 
years after, was void for remoteness. 

Malins, V.C, said it had been argued that the doc- 
trines governing contingent reminders had no applica- 
tion to equitable limitations. That arp^ument was 
unsustainable. This was a contingent remainder, which 
would have clearly taken efiect if it had been a legal 
limitation ; and equally took effect being an equitable 
limitation. The heir-at-law of Douglas Macdonald was, 
therefore^ absolutely entitled to the real estate. 



Chancery Divinan. 1 

Bacon, V.O. > Stansfibld v. Stanspibld. 
June 22. J 

Will — Construction — Gift to Children — * Persona desig- 
natiBy or Class, 

J. Stansfield, by his will dated February 19, 1870, 
specifically devised certain freeholds to trustees on 
trust to pay the income to his wife for life for her separate 
use ) and also specifically bequeathed certain chattels to 
his wife for life, and at her decease directed that the 
freeholds and chattels should be sold, and that the money 
arising from such sale should be divided equally between 
' his nine children,' and he gave and bequeathed the 
same accordingly. He then gave all his money and 
other personal estate, not thereinbefore specifically be- 
queathed, to trustees to convert and pay the proceeds 
equally to and between ' all his children,' except that 
his eldest son^ John, should — for reasons stated — ^receive 
30^. less than each of his other children, and he gave and 
beoueathed the same accordingly. 

^ The testator's wife died in his lifetime. The testator 
died on December 23, 1876, leaving seven children only 
him surviving. This was a special case to obtain the 
opinion of the Court whether the residuary bequest was a 
bequest to the children as a class, or as persona designates. 

Mr.W. Barber, Mr. Bush, and Mr. C. Herbert Smith 
for the parties. 

Bacon, V.C, said that the testator had explained the 



residuary bequest to ' all his children ' by the preceding 
bequest to 'his nine children,' and that they took as 
persona designata. 

Chancel^ Division. V 

Bacon, V.C. UBtones v. Katclippe. 
June 26. J 

Practice^Rules of Court, 1875, Order XL., Rule 11— 
Preliminary Accounts — Further Hearing. 

In an action by a legatee against an executor, to obtain 
payment of his legacy, and, if necessary, to have the 
testator's estate administered, the defendant, by his 
statement of defence, declared himself willing to account. 
The plaintiif moved for an account under Order XL., 
Eule 11 ; minutes were prepared, and the only question 
was as to the form of tne minutes with regard to the 
further hearing of the action. 

Mr. F. H. Colt for the plaintiff. 

Mf\ Barrett for the defendant. 

Bacon, V.C, mado the order for an account ; and 
approved of the insertion in the minutes of the words : 
* And this action is not to come into the paper for trial 
until the chief clerk's certificate has been made.' 



y. 



re Hammant. Lett v. Hak- 

MANT. HaUGHEY V. LeTT. 



Chancery Division, 

Bacon, V.C. 

June 26. 

Legacies — Cumulative, or in Substitution, 

Further consideration. 

Mary Hammant, deceased, by her will, gave all her 
property to trustees upon trust to sell, and out of the 
proceeds to pay, inter alia, * the sum of 501, to each of 
the grandchildren of my brother, Thomas Taylor ; and 
then to pay to John Magenis, the son of my niece, Ann 
Magenis, the sum of 25/.; and then to pay to Ellen 
Pollard, the wife of Thomas Pollard, 25/. ; to Margaret 
Denny, of Union Buildings, Woolwich, aforesaid, 26/., 
for her separate use. I direct my trustees to pay to the 
two eldest children of my niece's first husband, the late 
Daniel Hawkey, the sum of 50/. each.' 

The chief clerk found that John Magenis and the 
two eldest children of Daniel Hawkey were also grand- 
children of the testatrix's brother, Thomas Taylor. The 
point for decision was, whether the respective legacies 
of 25/. and 50/. each to those persons were cumulative 
legacies in addition to the legades of 50/. each which 
they would take as grandchildren of Thomas Taylor. 

Mr. Badcock for the plaintiffs, the executors and 
trustees. 

Mr. Woodrofe for John Magenis and the two eldest 
children of Daniel Hrt^key. 

Mr. Borrett for the residuary legatees. 

Bacon, V.C. : In my opinion, the legacy of 26/. to 
John Magenis shows a special intention to benefit that 
person, and that legacy is, therefore, cumulative; but 
the two legacies of 50/. to the two eldest children of 
Daniel Hawkey are not cumulative. 
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HOUSE OF LORDS. 

House of Lords, \ The Soitth-Eastkbn Railway Com- 
July 6. J pant V, Smithebxan Am) Othebb. 

Contributory Negligence, 

This was an appeal from a decision of the Court of 
Appeal refusing to grant a new trial in an action brought 
under Lord Campbell's Act for compensation for the 
death of one Henrj Smitherman. 

The deceased was at the station of East Farleigh, about 
to travel by a train of the appellant company. Upon 
hearing the signal announcing the approach of his train, 
he started to cross the line to the platform where the 
train would draw up. The train was, however, preceded 
by another which did not stop, and by which the de- 
ceased was run over and killMU It was alleged that 
some of the company's servants, on observing his danger, 
shouted to him to stop ; and the question was, whether he 
had contributed by his own ne^gence to the result by 
purposely disregarding the warnings. 

The jury found in favour of the plaintifis, with dam- 
ages amounting in aU to 900/. An order for a new trial 
was made in the Exchequer Division ; but was reversed 
by the Court of Appeal, which, however, reduced the 
damages to 700?. 

The company appealed. 

Mr. Benjamin^ Mr, Cohen, and Mr. Bremner for the 
appeUants. 

Mr. Bargrave Deane for fj,e respondents. 
YOL.XT. 



Their Lordships (Lobd Selborve, L.C., Lord Pen- 
zance, Lord BLACKBiTEir, and Lord Watson) reversed 
the judgment of the .Court of Appeal, and restored the 
order for a new trial. 



House of Lords, 
July 6, 6, 8. 



-PeARKB V, MOSELET AND OTHERS. 



CUft to. a Class — Remoteness as to some of the Class — 
CHft void as to all. 

This was an appeal from a decbion of the Court of 
Appeal affirming one of the Master of the Rolls. 

Joseph Moseley, by his will, left personal property 
upon trust for his son William Moseley for me, and 
after his death for all his children who should attain 
twenty-one, and the issue of such of them as should die 
under that age leaving issue, ' which issue should after- 
wards attain the age of twenty-one, or die under that 
a^e, leaving issue at his^ her, or their decease, or respec- 
tive deceases, as tenants in common of more than one ; 
but sudi issue to take only the share or shares which 
his, her, or their parent or parents respectively would 
have tt^en if living.' 

William Moseley had issue three children, two of 
whom died infants, and without issue. The third, 
Harriet, attained the age of twenty-one, and was married 
to H. Fearks. On the death of William Moseley, Mr. 
and Mrs. Pearks, and the trustees of their marriage 
settlement, filed a petition praying that the fund might 
be paid to them. 

z 
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The residuary legatee under the will of Joseph 
Moseley opposed, upon the ground that the gift, so far as 
regarded the grandchildren and remoter issue of William 
Moseley, was too remote ; and that, as the gift was a 
class gift, the whole in consequence failed. 

The Master of the Rolls rejected the prayer, ^and 
directed payment to the residuary legatee, upon the 
authority of the decision in Smith v. Smith, L. R. 
6 Chanc. App. 342. 

The Court of Appeal confirmed the decision of the 
Master of the Rolls, considering themselves also bound 
to follow Smith v. Smith ; but they expressed their con- 
currence with the reasoning of Malins, V.O., who, on a 
previous petition on a simUar clause in the same will 
{Ee Moeeley's Tnuts, 40 Law J. Rep. Ohanc. 275), held 
the gift good as to the children of the life tenant, 
though void as to remoter issue. 

The present appeal was brought at the suggestion of 
the Court of Appeal. 

Mr, Chitty, Mr. W, Barber, and Mr, Homer for the 
appellants. 

Mr, WaUer, Mr, Davey, and Mr, Rawiimon for the 
respondents. 

Their Lordships (Lord Sblbornb, L.C, Lobd 
Penzance, Lord Blackburn, and Lord Watson") 
held Smith y. Smith to have oeen well decided ; and 
dismissed the appeal. By agreement of the parties, the 
costs were ordered to be paid out of the estate. 



HIGH COURT OF JUSTICE. 



[ 



oh^^n^. ru\^\^ f -^" ^^ Sir Thomas Neave and 
""tefsfte"- I Messrs. Chapkan and Wren 
July 10. 



Chancery IHvinon,'\ 
Maijnb, V.C. Y Re Enowlbs. Roosb v. Chalk. 
July 12. J 

TfiW — No redduary Bequeit — Executor* — No Next of 
Kin — Rights of the Crown — Executors abeoltUely en- 
titled. 

This action waa commenced for the adminiatralioQ of 
the estate of Mrs. Cecilia Eliza Enowles, who made her 
will, dated May 11, 1878, whereby, after directing her 
just debts and funeral expenses to be paid by her ex- 
ecutors, appointed the plaintiff, her friend and medical 
man, and tne defendant, a solicitor, her executors ; and, 
after ^ving a number of legacies, including one to the 
plfuntiff of 1,000/., and another to the defendant of 100/., 
revoked all other wills made by her. The testatrix died 
in December, 1878, without any next of kin, and possessed 
of considerable personal estate, much more than sufficient 
to pay her debts, funeral expenses, and legacies. 

The executors proved the will, and paid the debts and 
legacies. 

The executors now claimed to be entitled to the re- 
siduary personal estate for their own benefit in equal 
moieties. 

Mr, Olasse, Mr, Pearson, Mr, Davenport, and Mr, E. 
Beaumont for the executors. 

Mr, Righy, for the Crown, resisted the claim,and con- 
tended that, the testatrix having died without any 
known next of kin, her personal estate belonged to the 
Crown. 

Malins, V.C, decided that the executors were en- 
titled to the residuary personal estate absolutely, in equal 
moieties. 



AND Vendor and Purchaser 
Act, 1874. 



Will — Power of Sale — Trustees, with Consent in Writing 
of Tenants for lAfe — Infant Tenant in Tail in Posses- 
sion — Exercise of Power of Sale by Trustees — Oood 
Title, 

Sir Thomas Neave, by his will dated in 1842, devised 
his real estate to trustees upon trust for his son, R. D. 
Neave, for life ; then for his grandson, A. Neave, for life ; 
and, after his decease, in trust for A. Neave^s eldest son 
in tail male. And it was provided that it should be 
lawful for the trustees, with the consent in writing of 
the person for the time being entitled as beneficial tenant 
for ufe in possession under the trust limitations therein 
contained, to sell the said hereditaments in manner 
therein directed. 

Both tenants for life were dead, and there was an 
infant tenant in tail. 

The trustees had entered into an agreement for the 
sale of part of the devised land with Chapman and Wren, 
who objected to completing on the ground of the infancy 
of the tenant in tail, on which account the power of 
sale could not be eifectually exercised. 

Mr, Sturges for the trustees. 

Mr, J, T Humphrey for the purchasers. 

Malins, V.C, decided that the power of sale could 
be effectually exercised by the trustees, notwithstanding 
the infancy of the tenant in tail in possession. 



Chancery Division,^ 

Haix, V.C. VClat v. Tbttlbt* 
June 26. J 

Power of Sale of Iiond — Charge tf Debts — Power to 
Executors — 'Administrator cum Testamento annexo ' — 
22 4- 23 Vict, c. 86. 

Thomas Clay, deceased, by hb will directed that all 
his just debts, &c., should be paid by his executors 
thereinafter named ; and, in case his personal estate was 
insufficient, he charged his real estate with payment of 
the deficiency. He gave his real and personal estate to 
his wife, £liza Clay, for life, with remainders over ; and 
then directed that his executors should, upon the decease 
of his wife, sell and divide the estate ; and appointed 
two executors. The executors renounced prolMite, and 
the widow took out administration with the will annexed. 
The question arose) upon a contract for sale of real eetate 
by the administratrix, whether she could exercise the 
power contained in the charge of debts. 

Mr, Simmonds appeared for the vendor. 

Mr, Cadman Jones for the purchaser. 

Hall, V.C, held that the title could not be forced on 
the purchaser. The exnreased intent of the will was 
that the executors shoula be the persons to sell. The 
Act 22 & 23 Vict. c. 35 did not assist, for it did not 
give the power to the legal personal representative for 
the time being. 
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Roberts v, Yottlb. 



Chancery Division, *| 

Hau., V.O. J- In re yoiTLB. 
June 29. J 

WiU^'Condructian — Uncertainty — Gift over on Death 
before the Execution of the Trusts, 

The testotor, William Yoole (who died in 1879), by 
his will, dated Noyember 30^ 1878, gave all his real and 
personal estate to trustees, upon trust for sale and con- 
Tersion, with a discretionary power to postpone such 
sale and conversion, and to stand possessed of the pro- 
ceeds upon trust to pay and divide the same equally 
between his four children, three sons and one daug^^t^i' 
(naming them), the share of his daughter to be retained 
and held upon certain trusts ; and he directed that ' in 
the e?ent of any of his said children dying previous to 
his decease or the execution of idl or anj of the trusts of 
his will, leaving lawful issue' survinng, the trustees 
should pay to me issue the share which his or their 
' parent would have taken or been entitled to if living.' 

The four children survived the testator. The daughter 
and one son had children living. The trustees, in the 
exercise of their power, postponed the sale and conver- 
sion of portions of the estate ; and the question arose 
whether the sons were entitled absolutely, or whether 
their shares ought to be retained by the trustees until 
the execution of all the trusts of the will, or, at all 
events, until the actual sale and conversion. 

Mr, 8, Roberts for the plaintiff, a trustee of the will. 

Mr, Ihinning for the three sons. 

Mr, IV, Barber f for the children of one of the three 
sons, relied on Johnson v. Crook, 48 Law J. Bep. Chanc. 
777 ; L. R 12 Chanc. Div. 689. 

Hall, V.C, held that the gift over was void for un- 
certainty ; and that the three sons were absolutely and 
indefeasibly entitled. Without declining to follow 
Johnson v. Crook, he distinguished it on the ground that 
in that case it was only the share, ' or such part or parts 
thereof as should not have been actually received, 
which was given over, and not, as here, the whole 
share. 



Chancery Division, ] 
Frt, J. 
June 29. J 



Austin r. Mead. 



* Donatio Mortis Causa ' — Promissory Note. 

Frt, J. mentioned this esse, noted ante, p. 95, and 
said be had come to the conclusion that there was a good 
donatio mortis causd of the promissory notes. 



GWn^lXiwicm.l jj^^j^ ». LiTCffFiBLD Brewert 

J^I'26. J C^^^^- 

Easetnent — Air — Presumption of Covenant, 

This was an action for damages in respect of injury 
caused b^ new buildings of the defendant company by 
obstruction to the free access to the plaintiff's buildings 
of light and air. Part of the injury complained of was 
caused by the interruption of uie flow of air into a 
slauffhtsr-hottse, which had been used as such upwards 
of thirty years. 

Mr. Cookson and Mr. Ch. Brovme for the plaintiff. 

Mr. MUlar and Mr. Kirby for the defendants. 

Fbt, J. held that an action for the right to free access 
of air would not lie in general, and is not, therefore, 
subject of prescription ; but that the Court will presume, 
after evidence of uninterrupted enjoyment for the number 
of years proved in this case, that there had b^n a cove- 
nant not to interrupt the flow of air, and awaided 
damages for breach of such implied covenant. 



. Webster v, Whewell. 



Chancery Division. ' 

Denxan, J., 

for Fry, J. 

July 8. 

Practice-^Inspection of Deeds — Title Deeds — Order 
XXXL, Ruies 14, 16, 17. 

This was an action (among other things) to restrain 
trespass by building on a portion of a yard. The state- 
ment of claim contained this sentence : ' The whole of 
the yard is the absolute property of the plaintiffs, and 
was conveyed to them, or their predecessors in title, by 
a deed dated August 16, 1866.* The defendant gave 
notice, under Order XXXI, Rules 14, 16, requiring the 

Production of the deed of August, 1866, for inspection, 
'he plainti^ refused to produce it till the statement of 
defence was put in. At the trial the defendant objected 
to tiie deed being put in evidence. 

Mr. Cookson and Mr. William Barber for the 
plaintiffs. 
Mr. North and Mr. Yate Lee for the defendant. 
Denitan, J., held that the plaintiffs had sutflcient 
cause for not complying with the notice till the state- 
ment of defence was put in ; and allowed the document 
to be put in evidence. 



Loyest v. Smith. 



Chancery Division. " 

Denman, J., 

for Frt, J. 

July 6, 6, 12. 

Settlement — Rectification — Eoideiic.\ 

By this action a lady, the widow of Mr. Lovesy, 
sought the rectification of a settlement made on the occa- 
sion of her second marriage. During the pendency of 
the action she married her third husband^and the trustees 
were made co-plaintiffs. 

The settiement related to her person.il property. 
After the decease of the survivor of the husband and 
wife, half the corpus was given to the husband abso- 
lutely in default of children. She claimed to have that 
limitation altered; so as, in the event which had 
happened of her husband predeceasing her, and there 
being no children of the marriage, the whole should 
revert to herself. 

Her second husband had been solicitor to her first 
husband and herself. The facts she testitied to in 
support of her claim were that her then intended hus- 
band had promised to settle her nroperty on herself; that 
the settlement had been preparea in great haste ; that it 
had been brought to her at five o*clock in the morning 
of the day on which she was married at a time 
when she was wearied with sitting up waiting 
for it; that it had not been properly read oyer 
to her, and. she had executed it while completing 
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her marriage toilet; and that she had not had inde- 
pendent advice. There was independent evidence which 
showed that the settlement had been dictated by Mr. 
Lovesj on the night previous to the marriage, and had 
been engrossed at once. The settlement contained evi- 
dent clerical errors, and bore marks of haste. 

Mr, North and Mr, Owen for the plaintiff. 

Mr, Cookaon and Mr, Begg for the trustees of the 
settlement. 

Mr. CrossUy and Mr, Jobwi Smith for the next of kin 
of the deceased husband. 

D'KSJiJiSf J., made the rectification. 



Ballard v, Shutt. 



Chancery Division,' 
Denkan, J.y 
for Fry, J. 
July 12, 13. 

Vendor and Purchaser — Possession — Interest, 

This was an action for specific performance, broup'ht 
by the purchaser of a plot of buildusg knd. A few 
days after the contract the purchaser had placed a notice 
board on the property stating that it was for sale, and 
applications were to be made to himself. A question in 
the action was, whether he had, by so doing, taken pos- 
session so as to make him liable to pay interest from the 
day he so took possession. 

Mr, Cookson and Mr, Stock for the plaintiff. 

Mr, North and Mr, Hamilton Humphreys for the 
defendant 

Denman, J., held that the purchaser was liable to 
pay interest. 



Common Pleas Division, 
June 80. 



-BvRNAND V, RODOCANACHI. 



Insurance^War Bisks^Valued Policy-^Total Loss-- 
Money received by one Sovereign State under Treaty 
with another for War Losses of Subjects, 

A caigo belonging to the defendant, which had been 
insured by the plaintiff on a valued policy against war 
risks, was totally destroyed by the Alal^ma during the 



war between the United States and the Oonfederate 
States of America, and the loss formed one of the items 
of the claim made by the United States against Great 
Britain which was dealt with by the award at Geneva. 
After the sum awarded at Geneva had been paid by 
Great Britain to the United States, payments were made 
out of it to claimants by a Court constituted under an 
Act of Congress passed in 1874, which, inter alia^ con- 
tained a clause that no claim should be admissible for 
any loss in respect of which the party injured had 
received compensation or indemnity from any insurer ; 
but that, if such compensation or indemnity were not 
equal to the loss actually sufiTered, allowance might be 
made for the difierence. The clause also declared that no 
claim should be admissible by or in favour of a person who 
was in the situation of the plaintiff. Defendant claimed 
and obtained a sum of money from the Court so consti- 
tuted in the United States as compensation for his said 
loss, after he had been paid bv the plaintiff the full amount 
as valued by the policy ; and the defendant did so on the 
ground that his actual loss exceeded the sum paid by the 
plaintiff under the policy. The question in the present 
action, which was tried before Lord Ooleridgb, G.J., 
without a jury, was whether the defendant had obtained 
this money from the United States Court under circum- 
stances which would make him trustee in respect of it 
for the plaintiff so that the plaintiff could recover it in 
this action. 

Butt, Cohen, and J, C. Matheto for the plaintiff. 

Sir H, James and the Hon, A. Oathome Hardy for 
the defendant. 

Cur, adv, vult. 

Lord CoLERineE, C.J., now delivered judgment for 
the plaintiff; holiting, firstly, that the valuation stated in 
the policy was conclusive as between the parties of the 
amount, as there had been, in fact, an actual total loss of 
the cargo insured ; and, secondly, that the money which 
the defendant got from the United States Court was re- 
covered by him as a right which, though not enforce- 
able by law, was witii such a character of equity about 
it as made him In respect of it a trustee for the pluntiff ; 
and that the plaintiff was entitied now to recover it in 
an English Court, although it might have been the in- 
tention of the American statute that he should not 
have it. 

Judgment for plaintif. 
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M0U8B of Lords, 1 r 
' May 27, 28. V 



The Eoolbsiastioal ComnssioinERB 
July 16 ■' ^^ ENeLAiTD v, Rowe. 

StatuU ofLimitatwM (34-4 Wm, IV. c. 2n)--IUnew«d 
iMue — SuccesiUm of EccUtiaitical Communonera to 
litotes of Corporatwn ioi&S ^ 4 Vict. c. 113, s. 67. 

This was an appeal from a decision of the Court of 
Appeal reyersing one of Mbixoe, J. (see report, 48 Law 
J. Rep. Q.B. 162;. 

The Ecclesiastical Commissioners brought the action 
to recover a piece of land which was proTinonaUj 
allotted in 1816 in respect of tenements held upon lease 
from the Bean of St. Asaph. 

Before the final award the tenant died, and his repre- 
sentatiTes assigned the lease to one Jones ; and, in 1821, 
sold the allotment (of which, however, no conveyance 
was made) to a person from whom the defendant 
claimed. 

The lease of the tenements was surrendered and re- 
newed in 1820, and on various subsequent occasions, 
without mention of the allotment ; and the purchaser of 
the allotment, and those claiming througn her, were 
continuously in possession till this action was broufi^t. 

In 1864, on the death of Dr. Luzmoore, I)ean 
of St. Asaph, the estates of the deanerv became vested 
in the Ecdesiastical Commissioners, suDJect, as to the 
particular tenements, to a lease which the commis- 
sioners bought up in 1869. 

The action was tried by Mellor, J., who held that 
the defendant had had possession adverse to the plaintiff 
for twenty years, but not for sixtv years ; and tnat the 
commissioners were entitied, under 3 & 4 Vict. c. 113., 

YOL. XT. 



8. 67, to bring an action within the same period as the 
Dean might nave done. He, therefore, gave judgment 
for the defendant. 

This judgment was reversed by the Court of Appeal, 
which held that the commissioners were limited to 
twenty years from the time when the right first accrued. 

The Oommissionen appealed. 

Mr, Southgatej Mr, APIntyre, and Mr. C. Higgint 
for the appellants. 

Sir F. MerscheU (SoUdtor-Oeneral) and Mr. Morgan 
Lloyd for the respondent. 

Thea Lobdships (Lobd Sblbornb, L.C, and Lobd 
Watbok, dtuentiente Lobd BLAOKBumr) reversed the 
judgment of the Court of Appeal ; and restored that of 
MeUor, J., without costs. 



Souse of Zonfe.! Ellis Lever & Co. v. The DiJir- 

July 13, 16, 16. J KIRK COLLIBRT COKPAITT. 

Contract for Supply of Coal — Breach — Measure of 
tknnages. 

This was an appeal from a judgment of the Court of 
Appeal affirming one of the ALksxEB ov the Rolls. 

The action was brought for specific performance of a 
contract to supply coal, and for damages. The Master of 
the Rolls gave judgment for the plamtifis, the Dunkirk 
Colliery Company, and referred tne case to a special re- 
feree to inquire into the dama^. The special referee found 
that the ]naintifis were entitied to 2,067/. 10«., as the 
difierence between the contract price and the price at 
which the pkintifis could have obtained a supply at the 
times at which the coal should have been delivered. 

The plainti£b then contended, before the Blaster of the 
44 
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EoDb, that they were entitled to the difference between 
the contract price and the price at which the coals in 
question were sold by the defendants. The Master of the 
Kolls took this view, and ordered the defendants to pay 
6,300^. The Court of Appeal reversed the order, as 
made without jurisdiction, and referred the matter back 
to the special referee, who then awarded 8,600/. The 
Master of the Kolls, on motion, made an order raising the 
damages to 5,800/., which order was affirmed by the 
Oourt of Appeal. 

The defenaants appealed. 

Mr, JBenjamw, Mr, GuUt/f and Mr. Cartwright for 
the appellants. 

Mr. CMttyf Mr. Jordan, and Mr. W. P. Betde for the 
respondents. 

Their Lokdbhips (Lobd Shlbobns, L.O., Lobd 
Blaokbttbh , and Lobd Watsov) yaried the order by 
reducing the damages by 685/. No order was made as 
to costs. 

Hoiue of Lords. \ DucKWOBTH v. Watson and Rayenb- 
July 19, 20. J CBOFT V. Watson. 

This was an appeal from a decision of the Court of 
Appeal reversing a decision of the Mabtnb of thb 
Kolls in fitvour of the appeUant^ Duckworth. The 
question in dispute, which turned entirely upon the 
construction of an intricate will, was as to the pro- 
portions in which the residuary estate of John Bittersby; 
the testator in the cause, should be distributed. 

Mr. Kayy Mr. Benfamin, Mr. Davey, Sir H. Jackson, 
Mr. Ford North, Mr. Kekewich, Mr. Bighy, Mr. Ren- 
thaw, Mr. Ingle Joyce, Mr. Northmore Lawrence, Mr. 
Humphreys, Mr. Byrne, and Mr. Clare appeared for the 
different parties. 

Their Lobdbhips (Lobd Sblbobne, L.O., Lobd 
Blagkbubn, and Lobd Watson) affirmed the decision 
of the Court below ; and dismissed the appeal, with costs. 



Mr. Horton Smith and Mr. J. JE. Linklater, for the 
respondent, argued, contrd, that the Court had jurisdiction 
under sections 65 and 72 of the Act, and that the circum- 
stances of the case were so suspicious as to justify the 
interference of the Court. 

Their Lobdships held that they had jurisdiction to 
look into the matter, and ought to do so to see if any 
reasonable grounds existed for interfering with the mort- 
gagee ; but an injunction ought not to he granted unless 
a primd facie case were made out. Mere suspicion was 
insufficient. Uere no jtrirnd facie case was made out, 
but only suggestions were put forward that eyentui^y 
the trustee, when appointed, might be able to set aside 
the deed as fraudulent. Under the circumstances the 
appeal would be allowed, with costs. 



Be IIabt. Ex parte Batlby. 



COURT OF APPEAL. 

Court of Appeal. 

Jaicbs, L.J. 

Bbbtt, L. J. 

Cotton, L.J. 
July 15. 
Mortgagee in Possession — Liquidation — Injunction — 

Jurisdiction— The Bankruptcy Act, 1869, ss. 65, 72. 

Ap]^l from order of registrar, acting as Chief Jvdgb, 
restraining the appellant, a mortgagee, from taking any 
further proceedings under the seizure made by him under 
his mortgage of the liquidating debtor's (the mort- 
gagor's) leasehold business premises and trade effects. 
The appellant went into possession under his mortgage 
deed a few days before the filing of the liquidation 
petition, refused to ^ve up possession to the receiver 
appointed in the liquidation, and proceeded to sell under 
his mortgage powers. 

The mortgage deed was to secure an advance of 
2,500/., and the debtor was to pay, in lieu of interest, a 
sum equal to one half of the net profits of the business. 
It was alleged that, by virtue of the provisions of the 
deed, the appellant was in partnership with the debtor. 

Mr. Winilow and Mr, Boons, for the appellant, con- 
tended that the Court had no jurisdiction to interfere 
with the rights of a mortgagee under his security ; and, 
further, even if there were jurisdiction, no case for the 
interference of the Court was made out. 



Smith v. Andbbsons. 



Court of Appeal. ' 

Jahbs, L.jr. 

Bbeit, L.J. 

Cotton, L.J. 

July 13, 16. 

Companies Act, 1862, s. 4 — Association of more than 
Twenty Persons — Non-registratioti — Illegal Contract, 

Appeal by the defendants from a judgment of the 
Mastbb of tee Rolls, in which he held, on the autho- 
rity of his former decision {Sykes v. Beadon, 48 Law J. 
Rep. Chanc. 522), that an association called the Sub- 
marine Cables Trust was an illegal association, as being 
formed of more than twenty persons, having for its 
object the acquisition of gain, and not being registered 
under section 4 of the Companies Act, 1862. 

live of the defendants were trustees of a deed, dated 
September 6, 1871, made between themselves of the one 
part, and another defendant, called the covenantee for 
and on behalf of all the holders for the time being of 
the certificates thereafter mentioned, of the other ]&art. 

The deed recited (inter alia) that divers persons had 
subscribed for the purchase, by the^tnistees, of the stock, 
shares, and debentures of submarine telegraph companies 
(the particulars of which were set forth in a schedule), 
and that these securities had been transferred into the 
names of the trustees ; that it was intended to issue to 
the subscribers 4,200 certificates, a certificate of the 
nominal amount of 100/. being delivered in respect of 
every subscription for 90/. The deed provided that the 
trustees should hold the securities transferred to them 
(which were specified in a schedule), and all annual pro- 
duce thereof, and by the interest on the investments, 
and by sales at a profit, to redeem the certificates at a 
premium by annual drawings; the remainder of the 
securities to be distributed among the holders of ' coupons 
of reversion.' The certificates to be redeemed were to 
be selected by lot. 

Most of the stocks originally transferred to the 
trustees remained standing in their names when the action 
was commenced. 

The action was brought by one of the certificate 
holders, claiming to have the trusts of the deed, or sudi 
of them as were not contrary to law, carried into execu- 
tion under the directions of the Court, and to have the 
securities, the subject of the trusts, divided between the 
plaintiff and the other certificate holders in proportion 
to the amounts of their respective subscriptions, and an 
injunction restraining the trustees from dealing with the 
securities in the meantime. 

Mr. Chitty and Mr, Speed for the appellants. 

Mr, Ince and Mr, McLaren for the plaintiff. 
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Their Lobsships reversed the decision of the Master 
of the Rolls. They held that there was no associatior 
between the certificate holders within the section. An 
association within that section could not be constituted 
by a number of persons who had no mutual ri<^hts oi 
obligations. These persons could not be said to 
be associated for the purpose of carrying on business. 
They were unable to enter into any contract. 
If any business was to be carried on, it was to be carried 
on by the trustees, who were under twenty in number, and, 
therefore, not within the section. There wris a great 
dilference between trustees and directors. The lattei 
were servants of the company, contracted for. and on be- 
half of the company ; the former were princi]Milly owners 
of Uie trust property, subject only to an equitable obli- 
gation, as between themselves and their cestui que trusts, 
to account to those cestui que trusts. In the present 
case, what was to be done by the trustees was no more 
a business than that done by the trustees of a large pro- 
perty under a marriage settlement, who had large 
powers of investment. This was merely a trust deed 
for the purpose of securing a good investment spread 
over a number of securities, so that one might equalise 
another. The action was accordingly dismissed, with 
costs in both Courts. 



Court of ApjyeaL 1 
Jesssl, M.R. 
James, L.J. > Mason v, Brentini. 
Bbsft, L.J. I 
July 21. J 

Practice — Costs — Counter-claim and Claim both dismissed. 

lu this action tbe cloim of the plaiutitf an 1 counter- 
claim of defendant had been both dismissed. 

The costs of the action had been taxed by the taxing 
master on the principle laid down by Mr. Justice Fry in 
the case of Saner v. Bilton, 48 Law J. Ilep. Chanc. 645 — 
the costs of the claim at 350/., and of the counter-claim 
at 10/. 10«. The plaintiff took out a summons to review 
the taxation, on the ground that such of the costs of the 
claim as were common to both should be apportioned ; 
and Malins, V.O., dismissed the summons, holding that 
the principle adopted was correct, the costs not having 
been increased by the counter-claim. 

The plsintifi appealed. 

Mr. Glasse and Mr. Cutler for the appellant. 

Mr, N. Uiggins and Mr. Langxoorthy tor the defendant. 

Their Lordships dismissed the appeal, with costs; 
holding that the principle adopted was the correct and 
just pnnciple. 



HIGH COURT OF JUSTICE. 

^^TZZ^, ^i^'r"' I /2. Harris. Jackson .. Govrr:.ors 
Jul V 10. J °^ ^"^^^ Anne's Bounty. 

Statutes of Mortmain — Impure Personalty — Bond 
charged on Police Rates. 

In this case a question was raised, on adjourned sum- 
mons, whether certain bonds secured on police rates 
were pure or im pure personalty. The bonds, after reciting 
the statutes giving the justices power to purchase and 
hold lands for the purpose of station houses, and to 
defray the expense of building, repairing, and finishing 
such station houses, out of the police rates, and to borrow 
money for such purposes, and to charge the future police 



rates with the amount of the loans, with interest, charged 
the future police rates of the division with the repay- 
uent, by instalments, of the amount advanced, with ' 
interest. The bonds were executed by the justices 
assembled in general session of the division of the coanty 
in which the money ^as borrowed. 

Mr. Speed (with him Mr. Daoey) contended that the 
bonds were a charge on the lands of the division, and 
impure personalty. 

Mr. Chitty and Mr. WhiteJiome for the plaintilEi, 
contra f were not called upon. 

The Master of the Rolls held that, according to 
the principle laid down in Altree v. Hawe, 47 Law J. 
Rep. Chanc 863; s.c. L.R. Chanc. Div. 837, the 
police bonds were not charged on any lands, and frera 
pure personalty. 

Chancery Division. 1 

Hall, V.C. \ In re A^TaiLL. Athill v. Athill. 
July 8, 14. J 

Mortgage of Freeholds — Contemporaneous Mortgage of 
Leaseholds for same Debt — ' Collateral Security '-* 
Mortgage Debt, how to be borne, 

George Athill, the intestate, applied in the year 1870 
to the trustees of one Fowler, deceased, to advance the 
sum of 4,000/. on mort«^ of certain freehold estates 
belonging to Athill. These freeholds were valued at 
0,400/., and were let to weeklv tenants. The trustees, 
who were only empowered to lend on mortgage of free- 
holds, considered that these freeholds alone were scarcely 
a sufficient security, but were willing to make the loan if 
Athill would give them an additional security on certain 
leasehold property of his. This was agreed to, and two 
mortgages were accordingly executed on November 10, 
1870. The first of these, relating to the freeholds, con- 
tained a recital that the trustees had agreed to advance the 
4,900/. on a joint account upon having the repayment 
secured as thereinafter mentioned, ' and by a collateral 
security or indenture intended to bear even date with these 
presents, whereby it is intended that the mortgagor shall 
demise certain leasehold hereditaments, &c.,' and was 
in other respects in the ordinary form of a mortgage of 
freeholds for 4,000/. The second deed, relating to the 
leaseholds, contained a recital of the first deed, and that 
< upon the treaty for the said advance it was agreed that 
the same principal and interest should he further secured 
by these presents,* was expressed to be in consideration 
of 4,000/. advanced, &c., ' and which sum is so secured 
by indenture of even date herewith as aforesaid,' and 
waa in other respects in the ordinary form of a 
mortgage of leasenolds by demise for 4,900/. In 
the administration of the intestate*s estate the question 
arose whether the mortgage debt was payable primarily 
out of the freeholds, so far as they were sufficient to 
discharge it, or whether it was to be borne rateably by 
the freehold^ and leaseholds, according to their values. 

Mr.^ W. Pearson and Mr. E. Ward, for the plaintiff, 
the heir at law, argued that there was nothing in the 
deeds or in the circumstances of the loan to show that 
the freeholds were to be resorted to in the first instance, 
and referred to Early v. Early, V.C.H. Nov. 6, 1878 ; 
Law Journal Notes of Oases. 1878, p. 141. 

Mr. Oraham Hastings and Mr. Beaumont, for the 
defendant, the widow and administratrix, contended 
that * collateral security ' meant ' secondary ' or ' sub- 
sidiary' security, and cited The Marquis of Sute y. Cun^ 
ninghofn, 2 Rusa. 275. 
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Hall, V.G.^ distinjiniished the CAse last cited ; and ' 
liMf both upon the frame of the securities (containing, 
as they did, no express provision that the freeholds were 
to be the primary security^ and upon the facts of the 
casei that the mortgage debt must be borne rateably 
by the freeholds and leaseholds, according to their 
values. 

Chancery Division, 1 

Hall, V.O. I In re The Campdbn Charities, 
June 11, 18, 25. f Kensington. 

Julys, 10,19. J 

Ckarity — Administration — Scheme — Qy-prhs — Diversion 
of eleemosynary Funds to educational Purposes. 

Lord Oampden, by his will, dated in 1629, gave a sum 
of 200/. upon trust for the good and benefit of the poor of 
Kensington for ever, in such manner as Lord Noel and Sir 
W. B\i&e and the churchwardens of the parish of Kensing- 
ton from time to time should think fit to establish, for ever. 
By the will of Lady Oampden, dated in 1648, 200/. was 
given to trustees upon trust that they should, within 18 
months, purchase lands of the annual value of 10/., one 
half whereof should be applied irom time to time for 
ever for and towards the better relief of the most poor 
and needy people, of ^od life and conversation, that 
should be inhabiting within the parish of Kensington ; 
and the other half should be applied yearly, for ever, to 
put forth one poor boy, or more, being of the said parish, 
to be apprenticed. The 6L to the poor was to be paid to 
them, half-yearly, for ever, at Lady Di^ and Michaelmas, 
in the church or the porch thereof at Aensington. There 
was a third charity, known as * Cromwell's Gift,' which 
had been from time to time administered upon the same 
trusts as Lord aiid Lady Campden's gifts. The charity 
property had largely increased in value, and the income 
now amounted to upwards of 3,600/. a year, out of 
which more than 2,000/. was attributable to Lady 
0ampden*8 gift and a moiety of Cromwell's gift. 
These charities had, until the year 1878, Men 
Applied by the trustees partly in apprenticing boys, 
and partly in pensions to the deserving poor of the 
parish. In that year the Charity Commissioners pro- 
pounded a scheme (which they subsequently settled) for 
the administration of the charities, under which the 
greater part of the income was made applicable to 
educational purposes in connection with the School 
Board schools. It was in evidence that there was no 
want of deserving recipients of the charity according to 
the mode in which the trustees had administered it. 
This was a petition by certain parishioners of Kensington 
bj way of appeal against the scheme of the commis- 
sioners. 

JIfr. Graham Hastings and Mr, Lewin for the peti- 
tioners. 

Mr, Davey and Mr, Vaughan Hawkins for the com- 
missioners in support of the scheme. 

July 19.— -Hall, V.C, held (1) That Cromwell's gift 
should be deemed to belong to the other two charities 



equally. (2) That the income of Lord Campden's charity 
might be dealt with by applying part thereof for educa^- 
tional purposes. (3) That no part of the income of 
Lady Campden's charity was applicable to educational 
purposes, but that it ought to be applied, as to one half, 
for the benefit of the poor as personal recipients thereof 
in the form of pensions or otherwise ; and, as to the 
other half, for the apprenticing of boys. The scheme 
was, therefore, remitted back to the commisdoners to 
be re-framed by them in accordance with directions to 
the above eflbct. 



hDuKB V, Littledot. 



Chancery Diinsion, 1 
Dbnman, J., I 
for Fry, J. 
July 14. J 

Trades Unions Act, 1871, *. 4, subs, 3 (a). 

This was an action by officers of a central trade union 
against officers and trustees of a branch society, with 
the object of preventing the branch sodety from 
seceding. The claim was for an injunction to restrain 
the defendants from distributing funds in their hsmds 
among the members of the branch, or dealing with the 
funds contrary to the rules of the centnd society, and 
for payment to the treasurer of the central society of 
such funds after the deduction of suflicient for the current 
expenses of the branch. Some of the rules of the trade 
union were in restraint of trade. 

Mr, Cookson and Mr, Cory for the pliuntiffs. 

Mr. North and Mr, Bush for the defenduits. 

Denxan, J., held that the action was one to enforce 
an agreement for the application of the funds of a trade 
union to provide benefits to members ; and, therefore, 
section 4, subsection 3 (a) of the Trades Unions Act, 
1871, prevented the Act from enabling it to be enforced ; 
and, inasmuch as previously to the Act it could not 
have been enforcea, judgment must be giren for the 
defendants. 

COURT OF BANKRUPTCY. 



Bacon, C. J. }• lie Copset, 
July 19. J 

Practice — Motion by Receiver in Liquidation — Adoption 
by Trustee, 

A notice of motion to commit certain persons for con- 
tempt of Court was given by the receiver appointed in 
this liquidation ; but, before the motion came on to be 
heard, a different person was appointed trustee. 

The trustee wished to adopt the receiver's motion; 
and the question arose whether he could do so without 
giving a fresh notice of motion, or placing any formal 
document on the file. 

Mr, E, C, Willis for the motion. 

Mr, J. P, Grain, contrd, ' 

The Chief Judge held that the motion was properly 
before the Court. 
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HOUSE OF LORDS. 

Howe of Lords, 1 AcoaiNQToir Local Board of 
July 8, 0. J Hbalth v, Nitttbb. 

Thia was an appesd from a decision of the Court of 
Appeal reversing a judgment of the Queen's Bench 
Division. 

The action was brought^ by the respondent against 
the appellants, to recover compensation under the Public 
Health Act, 1848, for damage sustained by the nusing, 

S' the appellants, of the foo^th of a street in front of 
e respondent's house; the question being, whether 
tbis footpath was within the compensation clauses of 
that Act. 

The Queen's Bencb Division decided in favour of the 
appellants, and the Court of Appeal reversed that 
decision. 

Mr, RushU and Mr, Crompton for the appellants. 

Mr, GuUy and iUr. Jordan for the respondents. 

Their Lordships (Lord SsLBOBmB, L.C., Lord Pek- 
JBAHCR, Lord Blackburn, and Lord Waisok) affirmed 
the judgment of the Court of Appeal ; and dismissed 
the appeal, with costs. 

VOL. XT, 



(ThS PHARlCAOEUIiaAL SOCIEXT OF 
Qrbat Britain v. The London 
AND Provinciai. Supplt AsflOCI- 
AXION (LnUTKD). 

This was an appeal from a decisioii of the Court of 
Apjpeal reversing a decision of the Queen's Bench Di- 
vision, which had overruled a decinon of the jadoe of 
the County Court of Bloomsbury, in an action for a 
penalty under the Pharmacy Act, 1858 (31 & 82 Vict 
c. 121.) 

The Pharmacy Act, 1868, sections 1 and 15, makes it 
' unlawful for any person to,' and imposes a penalty on 
* an^ person who snail sell or keep an open shop for re- 
tailing, dispensing, or compounding poisons, or wno shall 
take or use the title of chemist and druggist, or chexmst 
or druggist, not being a duly zegiatered phannaoeutical 
chemist. 

The respondents were a limited company, registered 
under the Companies Acta, 1862 and 1867; and, amongst 
other kinds of business, they sold, and kept an open 
shop for retailing, dispennng, and compounding, poisons 
wittdn the Pharmacy Act, lS38. The shop was under the 
management of a shareholder and two assistants, who 
were duly registered pharmaceutical chenusts. 

The question was, whether the word ' person ' in the 
Pharmacy Act indaded artificial persons as well as 
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natural, it being admitted that artificial persona were 
incapable of becoming duly qualified chemists under the 
Act 

The judge of the County Oourt decided in favour of 
the res^wndents. The Queen's Bench Division reversed 
that decision, holding the respondents to be both within 
the letter and the scope of the Act 

The Oourt of Aj^jMal reversed the dedaon of the 
Queen's Bench Division, on the ground that the word 
'person' in an Act of Parliament does not primd facie 
indude a corporation, and that the respondents were not 
within the mischief aimed at by the Act. 

This appeal was then brought 

Mr. Senjamm and Mr. Lumiey Smith for the appel- 
lants. 

Mr. A. Wills and Mr. Fiiday for the respondents. 

Their Lobdbhips (Lord Sslbornb, L.O., Lord 
BLAOKBiTRir, and Lord Waiboit) held that the word 
' person ' may, and, perhaps, primd faeie does, in a public 
s&tute include a person in law; but that, where a 
statute provides that peisons are not to do a particular 
act, unless they comply with certain conditions, the 
Legislature ^m^/ocM, unless the context shows a con- 
trary intention, omv contemplates a dass of persons who 
can comply. In the present case, the context showed 
that the Legislature was not thinking of artificial per- 
sons, and the liberty of trade was not to be curtailed by 
unnecessary inference. 

The judgment in the Oourt below was, therefore, 
affirmed ; and the appeal dismissed, with costs. 



Hoitue of Lords, 
June 29. 



[ 



Thr Stookvaart Maatsohappt 

Nrdrrlakd v. Thb Pbninbular 

T«i- 1 o OQ I Ain> ORiRiirEAL Steam Navioahoit 

July 1,2, 23. I OoMPAKT. 

This was an appeal from a jud^ent of the Oourt of 
Appeal varying a judgment of the Admiralty Division. 
The appellants, owners of the screw steamship Voor- 
waarts, claimed damages for a collision between their 
vessel and the screw steamship Khedive, belonging to 
the respondents. 

The questions at issue were pure questions of fact, and 
the evidence was very conflicting. The judge of the 
Admiraltv Division pronounced both vessels to have 
' been to blame, and made the usual order for the division 
of the damage, without any order as to costs. The 
Oourt of Ai^al varied this decree bv pronoundng the 
Voorwaarts to have berai solely in faul^ and ^ve relief 
to the respondents on this footing, with their costs in 
bothOoorts. 

Sir F. EorsoheU (SoUeitor-Oenerdh, Mr, MUward^ 
Mr. Webster^ and Mr, PhUlimore for tne appellants. 

Mr. Butt, Mr. Watkin WHUams, and Mr, Oarkson 
for the respondents. 

Their Lordships (Lord Blackburit, Lord Watsoit, 
and Lord Hatsrrlrx) reversed the decision of the 
Oourt of Appeal ; and restored the decision of the Ad- 
miralty Division, with costs to the appellants in the 
Oourt bebw and of the appeal. 



OOURT OF APPEAL. 



The ToTTBTHAic LooAL Board v. 

BOWRLL, 



Court tf Appeal, 
JkWBA, L.J. 
Bbbit, L.J. 

OOTTOW, L.J. 

July 13, 23, 24 J 

PubHc HeaUh Act, 1848 (11 & 12 VuA. c. 63), ss, 69, 
l^Q—Locd Qovemment Act, 1858 (21 & 22 Vict, 
c. 98), ss. 62, 63 — Locai Qovemment Amendment Act, 
1861 (24 & 25 Vict. c. 61), s. 24— iSi»- John Jertis's 
Act (11 <$• 12 Vict, c. 43), s. ll—Charffe on Land- 
Summary Proceedings not taken within Six Months — 
Paidnff and Sewering Expenses, 

Appeal fipom judgment of Maldtb, V.O., dismissing the 

Slaintiff*s action. (The case is reported below, 49 Law 
. Rep. Ohanc. 147.) 

The plaintiff appealed. 

Mr. N, mggins and Mr. Ilhert for the plaintifls. 

Mr. J. Pearson and Mr. Manhy for the respondents. 

Thttr Lordships held that upon the grammatical con- 
struction of section 62 of the Local Government Act, 
1858, a charge was imposed upon the premises as soon 
as the expenses were incurred by the Board, and that 
there was no limitation of the time during which the 
chaige was to remain in existence. This charge was not 
merely subsidiary to the summary remedies given by the 
Act against the owners and occupiers of the premises ; 
and, although suck summary proceedings were, of 
necessity, to be taken within the period of six months, 
the cham was not affected by such limit of time, but 
remained in force and mi^ht be resorted to when the 
summary remedies had faued to produce payment, or, as 
here, had not been put in foree. The plainti^ were 
accordingly entitied to the charge which they claimed 
on the limd of the defendant for me assessed portion of 
the rate, and had not lost their right to enforce it by 
lapse of time. 



HIGH OOURT OF JUSTIOE. 

OMnccry Division.^ 

Jessbl, M.R. VBraginton v. Tatbs. 
July 23. J 

Practice— Notice of Trial before Official Rrferee—Ju 
dictions-Judicature Act, 1873, ss, 56, bl—Rtdes of 
Court, 1875, Order XXXVL, Rules 2, 3. 

Li this case the plaintiffs gave notice of trial of the 
action before an omdal referee ; and the defendants now 
moved that, notwithstanding the notice, the action might 
be tried before a judge, and that the notice might be set 
adde on the ground that there was no power, under the 
Judicature Acts and Rules, to give notice of trial in that 
way. 

Mr, Davey and Mr. Maidlow for the defendants. 

Mr. Chitty and Mr. Brodie Cooper for the plaintifb. 

The Master of the Rolls said he wss bound by the 
decision of the Oourt of Appeal in Longman v. East, 47 
Law J. Ren. O.P. 211 ; s. c. L. R. 3 O.P. Div. 142, where 
it was held that the Oourt or judge had no power under 
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aectionB 66 and 67 of the Judicature Act, 1873, to refer 
an action to an official referee. He therefore allowed 
the motion, with costs. 



h 



re SPBAGT7B. MniY v. Oapx. 



(^ancay Division^ 

Mauks, V.O. 

July 19, 20. 

Wm — Life Interest until Alienation — Power of Appoint^ 
merit — In default of Appointment to Children on attain^ 
ing Twenty-Jioe — void Qift — Trustee in Bankruptcy, 

Daniel Sprague, by his will, dated, in 1804, among 
other things, durected that so much of the sums of money 
to which each of his three sons (of whom S. D. Sprague 
was one) would he entitled under his will as would pro- 
duce the sum of 260/. per annum for each of them should 
be held by his executors and trustees upon trust, to in- 
vest the amount, and to pay the interest to each of his 
sons for his benefit during his life, or uirHl he should do 
any act by which his interest therein should be alienated, 
char<?ed, or encumbered ; and, after the decease of each 
of his sons, or his bankruptcy or insolvency, then as 
well the principal so set apart to produce the sum of 
260/. as the future yearly produce of the same, should be 
held in trust for all the children of the son so dying or 
forfeiting his interest in such shares as each son should 
by deed or will appoint ; and, in default of appointment, 
in trust for all tne children of each son respectively, 
who, being a son or sons, should attain the age of 
twenty-five, or, being a daughter or daughters, should 
attain that age or marry, equally. 

The testator died in 1868 ; and, by a deed dated in 
March, 1872, to which S. D. Sprague and the other 
children of the testator were parties, and also the trustees 
of the will, after reciting that the testator had made a be- 
quest in £[ivour of S. D. Spiague*s children, which would, 
in de&ult of appointment, be void for remoteness, it was 
agreed that the principal sum, from which the 260/. 
a year arose, should be held by the trustees in favour of 
S. D. Sprague^s children, in acordance with the trusts of 
the testator's will. 

S. D. Sprague afterwards became bankriipt, not having 
previously exercised the power of appointment among 
his children. 

The trustee in bankruptcy of S. D. Sprague now 
claimed to be entitled to the principal sum from which 
the 260/. a year arose. 

Mr. Olasse and Mr, Davenport appeared for the 
trustees of the will. 

• Mr. Higgins and Mr. W. W. Cooper for the trustee 
in bankruptcy. 

Mr, Peareon, Mr, Freeman and Mr. F, T. Procter for 
the children of S. D. Sprague. 

Mr. E. Ford for other parties. 

Malins, V.C, was of opinion that, under the will 
alone, as the property was to be held by the trustees in 
default of appointment in trust for the children who 
should attain twenty-five, which gift was void for re- 
moteness, the trustee in bankruptcy was entitled ; but 
that by the deed of 1872 a new trust was created, 
which was a valid one, under which the children of 
S. D. Hpragne became entitled to the exclusion of the 
trustee m bankruptcy. 



Chancery Division. 1 
Malins, V.O. VWbllman v. Wellmak. 
July 20, 21. J 

Settlement—No Power of Bevocation-^Rectification, 

This was an action for the rectification of a settle- 
ment made in 1861. Noel Wellman was seised in fee 
of an estate called the Wick Norton estate. He was 
also entitled for life to, and his eon, Charles Wellman, 
was tenant in tail in remainder of, an estate called the 
West Zoyland estate. When Oharles came of age he 
barred his estate tail in the latter estate, which was sold 
for 18,000/., and the purchase money was expended in 
erecting a mansion on the Wick Norton estate. 

Byan indenture of settlement, dated October 1, 1861, 
the Wick Norton estate was conveyed to trustees to the 
use of Noel Wellman for life, remainder to Oharles Well- 
man for life and his first and other sons in tail male, 
with remainder to the second and other sons of Noel 
Wellman for life and their sons in tail male. This 
settlement was now sought to be rectified on the 
ground that the original draft contained a power of 
revocation, which wais not introduced in the engross- 
ment which was executed. There was no evidence to 
show who had struck the clause out, or oh whose 
authority it was done. Noel Wellman and his son 
Charles both made an affidavit stating that they were 
ignorant of the effect of the deed, and that it was con- 
traiy to their desire or intention to settle the estate in 
the manner in which it was settled entirely out of their 
power. 

Mr, Sristotoe and Mr. Morshead for the plaintifla 
Noel Wellman and Oharles Wellman. 

Mr. Olasse and Mr, 8, Dickinson for the eldest son of 
Charles Wellman, an infant. 

Mr, W. TV. Karslahe for the younger children of 
Noel Wellman. 

Mr. Langtoorthy for the trustees of the settlement. 

Mr. Fooks for a mortgagee. 

Malinb, V.C, said it required no argument to show 
that such a settlement as this could not be allowed to 
sUnd ; that it was contrary to the interests of the family 
that such a deed should have been executed, under 
which no prevision was made for the wives and yoimger 
children both of the father and son ; and, uuder the cir- 
cumstances, he should make a decree for the rectification 
of the deed ; and he thought a proper settlement ought 
to be prepared under the direction of the Court. 



Chancery Division. 
Malins '' "■ 
July 



Division.] yv 
.,V.O. K 
22. J 



re Thb Anglo-Virgibtian Fbib- 
HOLD Land Cokpaky. 



Cdmpany—Wmding-^pPetition'-Abandonment of Peti' 
tian^Opposing Creditors—Costs of Appearance. 

A petition was presented for winding up this companv, 
which was answered for April 9, 1880. The usual ad- 
vertisements were issued in the Gazette ; and, on April 8, 
Messrs. Waterton & Co. sent to the petitioner's solidtor 
for a copy of the petition, but were unable to obtain it. 
On the following day Measrs. Waterton appeared by 
counsel to oppoee the petition ; but, on the petition being 
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called on, no counsel appeared in support, and the peti- 
tion was taken as abandoned, and Messrs. Waterton were 
allowed their costs of appearance. 

Mr. Seward Brice now moved that the order, so far 
as regarded the payment of these costs, might be dis- 
charged. 

: Mr. Orosvenor Woods, for Messrs. Waterton, in sup- 
port of the order. 

Malins, y.O., was of opinion that, the petition having 
been advertised in the Gazette, which was an invitation 
for creditors to attend, Messrs. Waterton were justiBed 
in appearing, and, so appearing, were entitled to their 
costs ; and he dismissed the motion, with costs. 



}o. 



Chancery Divman, 

Hall, V.O, }- Ohambbblaut v. Napibb. 
July 23, 24, 26. 

Scotch Settlement — Con/Uct of Laws — Laio governing 
Construction of Settlement — Power of Appointment, 
whether exclusive — ' Such Child or Children.^ 

In January, 1867, the settlement made on the mar- 
riage of Sir J. J. Chamberlain (a domiciled Englishman) 
and a Miss Wilson (a domiciled Scotchwoman) was 
executed in Scotland, and trusts were separately declared 
of the several properties brought into settlement, which 
were thereby treated as personalty; those relating to the 
husband's fortune being in English form, while those 
relating to the wife's' fortune were in Scotch form. The 
trusts of the husband's fortune were for the husband 
and wife successively for Ufe, and, after the decease of 
the survivor in trust, * for such child or children of the 
said intended marriage, and, if more than one, in such 
shares, and in such manner and form, and to vest at 
such time or times, and to be subject to such powers and 
restrictions,' as the husband and wife by deed, or the 



survivor by deed or will, should appoint. The general 
clauses of the settlement (e.g. a power to the 
trustees ' to assume ' other trustees, and that a majority 
should be a quorum) were mainly in Scotch form. The 
wife survived ; and by deed in March, 1871, she appointed 
the whole of the husband's fortune to her elaest son, 
the present baronet, absolutely. Two questions arose — 
(1) whether the settlement as to the husband's fortune 
was to be construed according to English, or according 
to Scotch, law P (2) whether the exclusive appointment 
of 1871 was authorised by the terms of the power? 

Mr. W. Pearson and Mr. E. Ward, for the plain tifi 
the present baronet, contended that, upon the face of the 
settlement, it was manifestly the intention of the parties 
that, as regards the husband's fortune, the settlement 
should be construed according to English law; and, 
further, that according to English law the power was 
exclusive and the appointment valid. 

Mr. Crosdey and Mr. Young, for the younger children 
of the marriage, contended that there was nothing in the 
case to take it out of the ordinary rule, that a contract 
relating to the personal estate must be construed accord- 
ing to the law of the place where it was executed ; and, 
further, that, even if English law applied, the power was 
not exclusive, and the appointment bad. They stated 
that, according to Scotch law, the appointment was 
clearly bad. 

Mr. Ordham Hastings and Mr, Byrne and Mr. Farwdl 
also appeared. 

Hall, V.O., said that the rule merely was that the 
contract should primd facie be construed according to 
the lex loci contractus ; but that rule did not apply when 
there was an intention manifested to the contrary. 
Here the marked contrast between the two sets of 
trusts clearly evidenced an intention that, as to the 
husband's fortune, the settlement should be construed 
according to English law. He further held that the 
power was exclusive and the appointment valid. 
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COURT OF APPEAL. 



'In re QovKLAY, Exports Abbott. 



Court of Appeal. 

Jakbb, L.J. 

Bbbtt, L. J. 

OOTXOK, L.J. 
July 15, 22, 29. J 

JudgmmU Creditor— Writ of 'Elegit '-Seimire of Goods 
Uf SKerif^Inqimitian and Appraisement by Jury — 
Liquidation Petitum-Secured CredUor^The Banh- 
rt^ftcy Act, 1860, ss. 16 (subs. 6) and 87. 

Appeal from decision of the Chief Jubgb, reported 49 
Law J. Rep. Bonkr. 20 (sub nom. Ee Oouhy, ex parte 
Ormanday), 

Mr. De Oex and Ifr. Jordan for the appellant 
trustee. 

Mr. Window and Mr. E. C. WUUs for the judgment 
creditor, the respondent. 

Their Lobdships affirmed the dednon of the Chief 
Judge. 



Ascboft v. London and Nobth- 
WxsTEBN Railway Ooxpaht. 



Court of ApfoaL 

Jamsb, O. 

Bbxct, L. J. 

Cotton, L. J. 

Aug. 3. 

Lands Clauses Consolidation Act, s. 92^Part of Souse. 
In this appeal firom an interlocutoxy injunotion granted ■ 



hj Bacon, V.C. (noted ante, p. 89), the injunction wai 
duaolyed upon terms. 

Mr. Heimnmg and Mr. Clare for the appellant. 

Sir JSr. M. Jackson and Mr. JPkieh for tha respondent. 



HIGH COURT OP JUSTICE, 
^^^Sf^-lEmcA SiLVBB MiNDTO Company 

Jul^Si J V.QjiAJXT. 

Company — I^omoter — Money obtained from Vendor'-^ 
Order to refund — Bankrvptcy of Promoter — Order 
of Discharge — * Debt incurred by [means of JPhiKki or 
Breach of Trust '—-Bankruptcy Act, 1869, s. 49. 

In this case his lordship, in Febmarr, 1879, as re- 
ported L. R. 11 Chanc. Iny. 918, found certain issues 
against the defendant that he was a ' promoter ' of the 
company, and that he had receiyed laige sums as 'pro- 
moter' from the yendors without the knowledge of the 
company, for which he was accountable. The defendant 
had subsequently filed a petition for liquidation, but 
had now obtained his discharge. A motion for a per- 
sonal judgment against him was now made, on the 
ground that the ' debt was incurred bj means of fraud 
and breach of trust:' and tiiat the defendant, by 
section 49 of the Bankruptcy Act, 1869, was not re- 
leased by his liquidation* 

00 
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Mr, Davey and Mr, Grosvenor Woods for the plaintiff 
company. 

Mr, Benjamin and Mr, Everitt for the defendant 
Grant. 

The Masxbb of thb Rolls was of opinion that the 
debt had been incurred by fraud, and also by means of 
a breach of trust ; and made an order for payment of the 
amount found due from the defendant by the findings in 
the issues. 



Chancery Divitian, 1 

Jbssel, M.R. > Chbistie v, Sandberg. 
July 30. j 

Charity — Jurisdiction of County Court — Claims of Mana- 
gers of School against their Collector — Charitable Trusts 
Act (16 * 17 Vict, c. 137), s, 17. 

In re a plaint in the Oounty Oourt at Settle. 

In this case cause was shown a^nst an order nisi 
made for remoTing a plaint by eerttorari to this Oourt. 
The plaint was by the managers of a school against the 
incumbent of the parish for an account and payment of 
moneys of* the school received by him. The order nisi 
had been obtained on the ground that the matter in dis- 
pute related to a charity, and that the Oounty Oourt had 
no jurisdiction to entertain the same under section 17 of 
the Charitable Trusts Act (16 & 17 Vict. c. 137). The 
defendant also claimed to be a joint manager with the 
plaintiffs. 

Mr, Bagshawe and Mr, W, Barber showed cause. 

Mr, Incs and Mr. TFhitaker in support of the rule. 

The Master op the Rolls discharged the order nisi) 
being of opinion that no question relating to a charity 
was inyolved, and that the claim simply amounted to 
one by the managers of a school against their collector 
for the sums in his hands. 



} 



Be Shippsrdsgn'b Trusts. 



Chancery Division, 

Malins, V.O. 

July 80. 

Trustee Act, 1850, s, 32— i^^tt? Trustees^-Appointment 
- of cofntmuing IVustees in Place of themselves and a 
retiring Trustee, 

Edmund H. Shipperdson, by his will, dated March 6, 
1878, appointed Edmund Hopper and three others 
trustees. A petition was now presented, stating that 
Edmund Hopper was about to leave the counti^, and 
was therefore desirous of retiring from the trusteeship ; 
and prayii^ that the three trustees may be api)ointed 
' trustees of the will in the place of, and m sul»titution 
for/ the four trustees. 

Mr. Olasse and Mr, Whitehome for the petition. 

Mr, C. H, Turner for the respondents. 

Malins, V.O., said that he had no doubt about his 
having power to make the order. The order would be 
as prayed, prefacing it with a declaration that Edmund 
Hooper was desirous to retire from the trusts of the 



• Be Botse. Oropton v, Croftoit. 



Chancery Division, 
Malins, V.O. 
Aug. 2. J 

Administration Decree — Foreign Creditor — Intended 
Action to enforce CUtim in Foreign Country — Injunc- 
tion, 

In this action the ordinary decree had been made to 
administer the estate of the late Jane S. Boyse, widow, 
who for several years previous to her death had resided 
at Marseilles with a M. Gauthier. The usual ad- 
vertisements had been issued for creditors. Messrs. 
Delpiano, French tradesmen resident at Marseilles, had 
sent in a claim ; notice had been given to them by the 
defendant, the administrator, to prove their claim ; and 
in May, 1880^ they filed an affidavit to prove a debt for 
30,000 francs for carriages, &c., supplied to Mrs. Boyse 
at her request. 

On July 24 they vnrote to the defendant's solicitors, 
saying that they withdrew their claim, and stating that 
they intended to take immediate proceedings in !rance 
against the defendant. The defendant thereupon 
moved for an injunction to restrain them from com- 
mencing^ any action or other proceedings in France, or 
otherwise than by application in the action, for the 
purpose of enforcing their claim against the estate ; and 
that they might Iinq ordered to pay the costs of the 
motion. 

Mr, Glasse and Mr, Hadley appeared in support of 
the motion. 

Mr. Vaughan Hawkins for the French creditors. 

MalinS; V.O., said that these French creditors, 
having brought in a claim and found it contested, had 
then withdrawn it. He should feel very great difficulty 
in granting an injunction a^inst foreigneis resident in a 
foreign country. Besides, it would be quite useless for 
the French creditors to take any prbceedings other than 
such as would establish their debt in this Oourt. The 
motion must be refused ; but without costs. 



Chancery Division, 1 
Baook, V.O, \ Woodward v, Geary. 
July 29. J 

Practice — Separate Appearance of Huthand and Wife — 
TiDo Sets of Costs allowed. 

This was an action for administration of a will brought 
against the executrix, Mrs. Geary, and her husband. 
Mrs. Geary and her husband were Uving apart, and Mrs. 
Geary obtained an order to appear and defend separately. 
The question was now raised, on further consideration, 
whether Mr. and Mrs. Geary were entitied to separate 
costs out of the estate. The plaintiff had taken an 
order for an account separately against both Mr. and 
Mrs. Geary. The chief clerk found that nothing had 
been received or paid by Mr. Geary on account of the 
estate, and that Mrs. Geary had fully accounted. 

Mr. MiUer, Mr. Owen, Mr. Mitchell, and Mr. 
Berkeley for the parties. 

Bacon, V.O., said that, under the circumstances, Mr. 
and Mrs. G^ary were entitied to two sets of costs out of 
the estate. 
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Chtmcery Divmon, 

Bacon, V.C. 

July 30. 



'Bbnbow & Sons v. Low, Son, & 
Hatdon (by Original Action) ; 
AND liow, Son, & Hatdon v, 
Benbow & Sons (bt Oovnter- 
claim). 



Practice — Diacoven/ — Interrogatories— Rules of Courty 
1875, Order XXXL, Rules 6, 8, 9. 

Adjourned summons. 

The action was brought to restrain the defendants 
from using a trade name — viz. * Low's Highly Perfumed 
Brown Windsor Soap '—either with or without certain 
labels or wrappers, and from selling their soap as the 
plaintifis*. The defendants, by their counter-claim, 
claimed similar relief; and, also, claimed an account of 
(dl soap sold by the plaintiffs as and for soap of the 
defendants, and of the profits of such sale. 

Both plaintifis and defendants claimed th^r right 
under two persons who were in business in copartnership 
up to the year 1861, and made and sold this particular 
soap under this particular name. In that year the 
partnership was aissolved, and the respective prede- 
cessors of the plaintiffs and defendants respectively set 
up separate businesses for the manufacture of soap, &c. 
The question in dispute among them was, who was 
entitled to use the name and wrappers originally applied 
to, and used with, the soap ? 

The defendants, among other interrogatories, exhibited 
the following : ' Let the plaintiffs set forth the respec- 
tive quantities of soap sold by them and their prede- 
cessors in business in connection with their labels and 
wrappers, bearing the plaintiffs' alleged trade-mark, from 
the Year 1862 to the year 1879, both inclusive ; distin- 
guishing the quantities sold in each year, and distin- 
guishing between the quantities sold in England and in 
the United States of America, and on the continent of 
£urope respectively.' 

The plaintiffs declined to answer this interrogatory 
'on the following amongst other grounds — that the 
accounts here ask^l for form part of tne relief sought by 
the defendants' counter-claim, and that the defendants 
are not entitled to such accounts until after they have 
obtained judgment in their favour on their counter-claim ; 
that such accounts are not necessary for the trial of the 
action ; and that the interrogatory is not material at this 
stage of the action.' 

The summons was taken out b^ the defendants to 
compel the plaintiffs to answer the interrogatory. 

Sir H, M, Jackson and Mr, Byrne for the defendants. 

Mr. TTt^/M Puru; for the plaintiffs. 

Bacon, V.O., disallowed the interrogatory. 



Oianeery Division, | 
Bacon, V.C. 

Aug. 4. J 



Re Atjtohaton Block Signal 
OoxPANY (Limited). 



Company — Winding up — Practice — Advertisement in 
local Newspapers — General Orders, 1862, Rule 2. 

This was a petition for continuing the winding up of 
the company under the supervision of the Oourt. The 
company carried on business at Blackburn, in Lanca- 
shire. The petition had been advertised in two daily 
papers — the Manchester Courier and the Manchester 
Guardian. The respondents objected that the adver- 



tisements in these papers was not a sufEcient compliance 
with Rule 2 of the Order of 1862, which directs the 
advertisement to be in ' two local newspapers circulating 
in the district ; ' but that the petition ought to have 
been advertised in two Blackburn weekly papers, in 
which, according to their affidavits, all advertisements 
relating to the company had hitherto appeared. It was 
not, however, deni^ that the Manchester papers circu- 
lated in the district. 

^V JET. Jackson and Mr. Gregory Walker for the 
petition. 

Mr. Buckley, for some shareholders, opposed. 

Mr. Jepson for the liquidator. 

Baoon, V.O., said that the petition had been properly 
advertised in compliance with the rule ; and made the 
usual supervision order. 



Chancery Division, 1 

Bacon, V.O. > Wainman v. Wainican. 
Aug. 4. J 

Practice — Security for Costs — Both Parties out of Juria^ 
diction. 

This was an adiourned summons taken out by the 
defendant, asking that the plaintiff might g^ve security 
for the costs of the action, on the ground that he was 
resident out of the jurisdiction. The plaintiff resisted 
the application, on the ground that the defendant was 
also resident out of the jurisdiction. 

Mr. Brice, for the summons, cited Sturla v. Freccia, 
July 18, 1877, where the Court of Appeal directed addi- 
tional security to be given, though the parties were all 
foreigners, overruling the order of Malins, V.C, reported 
W.N. 1877, 166. 

Mr. E. T. Holland for the plaintiff. 

Bacon, V.C, held that it was the practice of the 
Court to direct security to be given in such a case ; and 
made an order accordingly. 



Grant v. Holland. 



^ying for a new Trial — Rules of 
^ r XXXIX., RuU la. 



Divisional Court. 

(Sitting for Q.B, C.P., 

and Exch, Divisions.) 

July 29. 

Practice — Time for 
Court, 1875, 

In this case, the trial of the action .had taken place 
in London on Thursday, July 1, when verdict and judg- 
ment were given for the defendant The next Divisional 
Oourt to hear motions sat upon Monday, July 6. The 
plaintiff obtained a rule nisi for a new trial from the 
Divisional Court which sat on Thursday, July 8. The 
defendant subsequently obtained a rule nisi to set aside 
the previous rule on the ground of irregularity, and as 
being out of time. The ground of irregularity was ex- 
plained by statement of counsel ; and the second point — 
as to time — now came on for argument 

Candy, for the plaintiff, showed cause against the 
second rule nisi. 

Pollard, for the defendant, in support of the rule, 
argued that Order XXXIX., Rule la, as amended by 
the Rules of March, 1879, absolutely required that the 
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motion for a nev7 trial should be made within four days, 
provided that a Court competent to hear the motion eat 
on any of those four days. Here, such a Oourt had sat 
on the third day. 

The OoTJRT (OocKBUBN,L.O. J., and IIawkuts, J.) held 
that the application for the new trial was in time. 
According to the proper interpretation of the rule, the 
applicant haa the whole of four days ; and if a Divisional 
Court does not sit on the fourth day, then he has until 
the next sitting of the Divisional Court. 

Hule diachargedf with costs. 



-} 



ASQUTTH V. MOLINEAUX. 



Divisional Court 

{Sitting fw^ Q,B., C.P., 

and Exch, Divisions.) 

Aug. 2. 

Practice-^Time for giving Notice of Trial— EtUes of 
Court, 1876, Order XXXVL, RuU 3. 
This was an appeal from Lopes, J., sitting at cham- 



bers, who had refused to set aside a notice of trial g^ven 
by the plaintiff with his repl^. As a matter of &et, the 
reply did not close the pleadmgs ; for a formal rejoinder 
was necessary from the defendant in order to join issue. 
The rejoinder had been delivered. 

CKay, for the defendant, argued that the intention of 
Order XXXVI., Rule 3, was, as interpreted by Stephen, 
J., in The Metropolitan Inner Circle Completion 
Railway Company v. The Metropolitan ItaHway Com- 
pany ^ 49 Law J. Bep. Exch. 60i5, that notice of trial 
could onlv be given with the reply, when the reply 
actually closed the pleadings. 

Smart (of the Chancery bar), for the plaintiff, was not 
called upon. 

The CoiJBT (CocEBUBN, L.C. J., and HAWxurs, J.) held 
that the words of the rule were clear. The plaintiff was 
within his strict right in -giving notice of trial vrith his 
reply. 

Appeal dismissed. Plaintiff* s costs to 
he costs in the cause. 
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COURT OF APPEAL. 



^Hamltn V, Beitelet. 



Court of Appeal, 

Selbornb, L.C. 

Lord Coleridge, C.J. 

Brett, L. J, 

Nov. 4. 

Practice — Interpleader leme — Trial of, by Jury — Judica- 
ture Act, 1873 (86 ^ 37 Vict, c, 66), a. IQO^Bulea of 
Ctmrt, Order I., Rule %-Order XXXVL, Rules 2 
andS,1^2 Wm, IV, c, 58^2S ^ 2^ Vict.c,l2e, 

Appeal from the jadgment of Kellt, C.B., at the 
trial withoat a jury. 

An interpleader issue having been directed between 
the plaintifir (the claimant, under a bill of sale, of goods 
taken in execution) and the defendant Tthe execution 
creditor), the usual order was made for tne trial of the 
issue. 

The trial took place before Denxak, J., and a jury. 

A new trial was ordered, when the plaintiff gave 
notice of trial before a judge alone. 

On the case coming on before Kelly, C.B., without a 
jury, it was objecteo, on behalf of the defendant, that 
there was no power to try tbe case without a jury. The 
objection was overruled, the trial proceeded, ana judg- 
ment was given for the plaintiff. 

The defendant appealed. 

Mr. Murphy and Mr. J. Q, Witt for the appellant. 

Mr, Willis and Mr. Edward Pciiock for the plaintiff. 
Their Lordships held that, an order having been made 

T01.XV. 



that the issue should be tried, it was not competent for 
the plaintiff to give a notice for trial without a jury ; and 
they, therefore, allowed the appeal, and ordered a new 
trial, and ordered the plaintiff to pay the costs of the 
appeal and of the abortive trial. 



^SNBOW V, Low. 



Court of Appeal, 

Jbbsel, M.R. 

James, L.J. 

CoTTOir, L.J. 

Nov. 4. 

Practice — Discovery — Interrogatories — Rules of Court, 
Order XXXL, Rules 6, 8, 9. 

Appeal from decision of Bacon, V.C. (noted ante, p. 
115), disallowing interrogatories on the ground that the 
discovery sought formed part of the relief claimed by 
their counteivclaim, and was not necessary or material 
at that stage of the action. 

Sir H, Jackson and Mr, E, W, Byrne for the appel- 
lants. 

Mr, Aston and Mr, Willis-Bund for the respondents. 

Decision affirmed. 

Court of Appeal, 

Jessbl, M.R. 

James, L. J. 

COTTOW, L. J. 

Nov. 4. 

Special Examiner— Judgment Debtor— Rules of Court, 
1875, Order XLV, Rule I— Examination. 

Appeal from decision of Maluts, V.C. (reported 49 
Law J . Rep. Chanc. 701), holding that, under an order 
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under Order LXV., directing the examination of a judg- 
ment debtor * as to whether any, and what, debts are 
owinff to him/ the examination is not to go beyond the 
question of what debts are owing to the debtor. 

Mr. Olasse, Mr. Kekewich, and Mr, CHffard for the 
appellants. 

Mr. Higgins and Mr. Medd for the defendant. 

Their Lordships reyersed the dedsion of the Vioe- 
Chancellor; being of opinion that the defendant was 
bound to answer all questions that were pertinent to the 
matter and would enable the plaintiff to ascertain what 
debts, if any, were due to the defendant, and could not 
restrict the examination to the simple question ' whether 
any, and what, debts are due to him.' 



WaRNIR v. MO88IS. 



Court of Appeal, 

JB88EL, M.R. 

Jambb, L.J. 

Ck)TroN, L.J. 

Nov. 4. 

Practice — Agreement to take Evidence by Affidavit — iVi(H 
cedure when Agreement cannot be performed — Order 
XXXril.y Rtdee 1, 4— Or<fer JCXXVIII. 

In this action^ the jfMurties agreed to take the evidence 
by affidavit. Afterwards the plaintiff ascertained that 
some persons who could give material evidence on his 
behalr refused to make affidavits, and thereupon obtained 
an order in chambers ' to examine witnesses es parte on 
oath before an examiner, touching the matters in ques- 
tion in this action.' 

The defendant appealed against this order. 

Mr. 8. Dickinsan for the appellant. 

Sir R. Jackeon and Mr. O. Woods for the respondent. 

Their Lordbhipb discharged the order; being of 
opinion that there was no jurisdiction to make it, and 
that, even if there were jurisdiction, it could not be 
maintained under the circumstances. When parties 
agree to take evidence by affidavit, and either party 
afterwards finds that he has made a mistake, and that 
some of his witnesses will not make affidavits, his proper 
course is to take out a summons for leave to be relieved 
from the agreement ; and the Court vnll, in a proper 
case, make an order giving the other party the option 
either to allow the particukr witnesses to be examined 
vivd voce at the trial, or to discharge the agreement, and 
to have all the evidence taken orally at the trial. 



Re Vow HAGSir. Spkruko 

ROCRBFORT. 



V. 



Court of Appeal. 
Jessel, M.R. 
Jambb, L.J. 

COTTOK, L.J. 
Nov. 6. J 

General Power to appoint Real Estate by Will— Gift 
over in default of Appointment — Appointment to 
Trustees upon Trust for C— Death of C. in Lifetime of 
Appointor— Resulting Trust for Settlor or Appointor's 
lidr-at'law. 

Appenl from decision of Malins, V.O. (reported 49 
Law J. Rep. Chanc. 706). 

Mr. Joshua Williams and Mr. E. S. Ford for the 
appellant. 

Mr. J. Pearson and Mr. Rodwell fur the respondent. 

Their Lordships reversed the decision of the Vice- 
Chancellor; holding that there was no distinction be- 
tween real and personal estate in such cases ; that it was 



a question not of intention but of resulting trust ; that 
the case was governed by the cases of Brickenden y. 
Williams, 38 Law J. Rep. Chanc. 222, and WtUdnsom 
V. Schneider, 89 Law J. Repv Chanc. 410; and that 
there was a resulting trust for the appointor's hdr-ai- 
law. 



RsQiXA V. Thb Jusncn of 

SURRBT. 



Court of Ajmeal, 

Sblboritb, L.C. 

Lord CoLCRiDeE, C.J. 

Brstt, L. J. 

Nov. 8. 

Prison Act, 1877 (40 * 41 Vkt, c. 21), u, 4, 67—3 ^ 4 
Vict, c, 64, s. 2 -^Maintenance of insane Prisoners, 

Appeal from the Queen's Bench Division (see 48 Iaw 
J. Rep. M.0. 188). 

Appeal a^nst a rule absolute for a tnadamus direct- 
ing tiie justices of Surrey to order their treasurer to 
pay the expenses incurred in respect of a prisoner who, 
oemg oertined to be insane, had been transferred from 
the county gaol to the county lunatic asylum. 

The justices appealed. 

The Solieitor-General (Sir F. HerscJuHl) and Xr. 
Clarke for the appellants. 

.S^ J, Mother (with him Mr. Poland and Mr. A. L. 
Smith), for the Crown, was stopped by the Court 

Their Lordships held that the county was liaUe to 
pay the expenses in question ; and dismissed the appeal. 



HIGH COURT OF JUSTICE. 



In re EwKis. Watrrtok v. Enxis. 



Chancery Division. 1 
Jessel, M.R. 
July 31. j 

Adminittration— Intestate-- Advances to Children-^Form 
of Inquiry. 

This was an action for the administration of the estate 
of an intestate. It appeared that he had, in his lifetime, 
paid various sums of money to or on account of some of 
nis children. The proposed minutes, following the form 
given in 2 ' Seton on Decrees,' 863, directed an inquiry aa 
to whether any of the children * derived or received from 
him, in his lifetime, any and what sum of money or other 
estates and property in the nature of an advancement in 
the world.' 

Mr. B. B. Rogers and Mr. Jason Smith were for the 
different parties. 

The Master of the Rolls said that the inquiry 
should follow the words of the Statute of Distributions 
(22 & 23 Car. II. c. 10, s. 6), and be whether any child 
had had < any estate by the settlement of the intestate/ 
or had been ' advanced by the intestate, in his lifetime, 
by portion or portions.' 



'HuGBSs V. Qarrard. 



Chancery Division, 
Jessel, M.R. 
Aug. 3. J 

Side of Business— Soliciting Customers of Old Firm — 
Motion for Injunction, 

The defendant and the plaintiffs had been in partner- 
ship. The defendant, in consideration of 6,000^, sold to 
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the plaioti£b ' all his share and interest ' in the old firm, 
and agreed that he would on a da^ named retire from 
the said firm and the husiness earned on by them, and 
transfer to the plaintifis ' all his share and interest as 
aforesaid */ and that 'such business' should, as from that 
date, belong exdusively to the phuntiffs. 

The sale having been made, the defendant set up in 
business on his own account '^ and the plaintiffs alleged 
that, in carrying on such business, he solicited customers 
of the old firm. They therefore moyed to restrain him 
from applying to any person who was a customer of the 
old firm at the date of his (the defendant's) retiring 
therefrom. 

Mr, Qiiity and Mr, Northmore Lawrence were for the 
plaintiffs. 

Mr, Inee was for the defendant. 

The Masieb of the Rolls was, himself, of opinion 
that the plaintiffs were entitled to an inmnction; but 
considered himself bound by the recent decision of the 
Oourt of Appeal, in a case of Leggott v. Barrett (not yet 
reported), to refuse it. 



f Divinon, 1 
L, M.R. I 

IV. 6. J 



Chancery Divinon, 
JWSBL, ^' 
Nov. 



In re Great Bbttaiit Mittual 
Life Assurance Socieit. 



Life Aseurance Society's Act, 1870 (83 ^ 34 Vict. e. 61), 
8. 21— Winding up-^PoHcy-holder^-Creditor-^Fiat-^ 
Inpmction, 

In this case a petition, under the Companies Act, 
1862, was presentea by the holder of a policy on a life 
that had fadlen in, for the winding up of the society on 
the ground of its insolvency. The procedure by special 
fiat and inquiry in chambers as to the solvency of the 
society under section 21 of the Life Assurance Com- 
panies Act, 1870, had not been followed. The petition 
nad been advertised in the usual way under the Com- 
panies Act, 1862, and was about to be heard. 

Mr. jRoxhurgh and Mr, W, W, Karslake now moved 
that the fiat might be struck out, so that the petitioner 
miffht, in effect, be compelled to proceed by special fiat 
unaer the Life Assurance Companies Act, 1870. 

Mr. C^itty, Mr. Ince, and Mr. Beddall, for the peti- 
tioner, opposed the application. 

The Master of the Rolls was of opinion that, accord- 
ing to the literal interpretation of section 21, Uie peti- 
tioner was a ' policy-holder,' and therefore that she had 
not the ordinary right of petitioning as a cieditor under 
the Companies Act, 1862. She must follow the practice 
under the Life Assurance Companies Act, 1870, and the 
motion must be allowed, with costs. 



Chancery Division. 
Malihs, '" 
Nov. 3. 



Division. 1 
3. J 



In re Jennenb. Willis v. Earl 
Howe. 



Demurrer — WtU— Intestacy -^Real and Personal Estate 
—Statute of Limitations (3 4-4 Wm. IV. c, 27), s. 26 
—23 (J- 24' Vict. c. 38, s. 13 Secret Trust. 

This action was commenced by persons claiming as 
heirs-at-law and personal representatives of one WiUiam 
Jennens— who died in 1708, and who had made a will in 
1726, giving all his property to his mother (who died in 
his lifetime), but made no other disposition of it — against 
Earl Howe, the present owner of the real estates, and 



the persons who had become entitled to the personal 
estate, which was of a large amount ; and it was in fact 
an action for ejectment and for an account of the per- 
sonal estate of tne testator. 

Demurrers were put in by Earl Howe and by Earl 
Beauchamp and others who had become possessed of the 
personal estate. 

Mr. Lewin appeared in support of the demurrer of 
Earl Howe. 

Mr. Pearson and Mr. Cecil Russell in support of the 
demurrer of Earl Beauchamp. 

Mr. Higgins and Mr. C, H. Turner in support of the 
demurrers of the other parties. 

Mr. Bristowe and Mr. Mulligan, in support of the 
daim, contended that, as far as the real estate was con- 
cerned, they were within section 26 of the Statute of 
Limitations, as the estates had been obtained by the pre- 
decessors of Earl Howe by means of fraud and conceal- 
ment; and that, as to the personal estate, section 13 of 
the Act 23 & 24 Vict c. 38 was not retrospective ; and, 
further, that that section only applied to persons who 
had died absolutely intestate, and not to testators. 

Malinb, V.C, decided that the first demurrei must be 
allowed, on the ground that the plaintiffs had shown no 
case of fraud or concealment bringing them within 
section 26 of the Statute of Limitations ; and that the 
other two demurrers must also be allowed on the ground 
that section 13 of 23 & 24 Vict. c. 38 was retrospective, 
and had been inserted in the Act for the purpose of 
meeting this verj case ; and, moreover, that tne matter 
had b^n adjudicated upon, in 1867, by James, L.J., 
then Vice-Chancellor, in an unreported case relating to 
the same propertv, when he held that the section was 
retrospective, and allowed the demurrer then filed. 



Chancery Division. | 
Malins, v.r 
Nov. 6. 



Ivision. I 
7.G. \ 



In re Thb Alexandra 

COMPINT. 



Palace 



Company — Winding up-— Public Officer — Documents — 
Interrogatories— Rules of Court, Order XXXI., Rules 
1,4,6. 

In the course of the winding up of the above com- 
pany, the London Financial Corporation carried in a 
claim for sums amounting in the whole to 150,000/., 
alleging that they were creditors of the company for that 
amount paid in shares taken by them in the Alexandra 
Palace Cfompany ultra vires, a fact known to the latter 
company when they issued the shares. 

The accountant of the Financial Corporation had 
made an affidavit of documents, and a summons had 
been taken out in chambers for a further affidavit, which 
summons was abandoned and another taken oat, that the 
liquidator of the Alexandra Palace Company might be 
at liberty to deliver interrogatories in writing for the 
examination of the secretary of the Financial Corporation. 

This summons had been adjourned to the judge in 
chambers, and had been adjourned by him into Court, 
and now came on. 

Mr, Higgins and Mr. Speed, in support of the sum- 
mons, contended that there was no difference, since the 
Judicature Act, between the proceedings in an action 
and those under a winding up; and that, under 
Order XXXT., Rules 1 and 4, they were entitled to the 
order. 
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Mr. Everif.tj for the London Financial Corporation, 
opposed the application. 

Malinb, V.C.y decided that the proceedings in a wind- 
ing up were in the nature of an action ; and that the 
omcial liquidator was entitled to the order as asked. 



Chancer jf Divmon. 1 g Lawsov 

Bacon, V.O. ' ^^^^ ^' liAwsoN. 
Nov. 5. 



' OnATTERTON V. LaWSON. 



Title of Actton^Amgnment of Plaintiff's Interest ^pen- 
dente Lite'— Order L., Hides 3, 4— 2?u/e« of Courts 
1875. 

Summons, by the defendant, to have the title of this 
action altered from Seear v. Laioson to Chatterton v. 
Lawson. 

The action was a redemption action, brought by the 
trustee in bankruptcy of the owners of the equity of re- 
demption in certain property. After its commencement, 
the trustee assigned the equity of redemption to Chat- 
terton, who by an order, of course, made at the Rolls, 
obtained liberty to attend the proceedings and to carry 
on the action. 

Sir H. M, Jackson and Mr. Orosvenor Woods for the 
defendant. 

Mr. Winslow and Mr, Terrell for Chatterton. 

Bacon, V.O. : I cannot discharge the order at the 
Rolls, giving Chatterton leave to carry on the action of 
Seear v. Lnwson, Chatterton has bought Seear s right 
in the property, and can recover nothing more than that 
right. In my opinion, the record is quite right. 



. Nevill 17. Snellino. 



Chancerf/ Division. ' 
Denman, J. 
for Fry, J. 
July 13, 14. Aug. 7. 

Expectant Heir— Catching Bargain^ Usury— Infancy, 

The plaintiff was a younger son of the Marquis of 
Abergavenny ; he was entitled to no property, but was 
dependent entirely upon bis father. lie received from 
the defendant, a money lender, a circular letter, offering 
loans on easy terms. He applied to the defendant for 
advances, and received several advances on the security 
of promissory notes for three months. The transactions 
extended over a period of fifteen months. At the time 
of the first transaction the plaintiff was under age. 
Most of the notes were renewed from time to time. 
Promissory notes for 06/. were given for loans of 60/., 
and notes for 125/. for loans of 100/. : 16/. was paid 
whenever a note for 65/. was renewed. 

This action was brought in consequence of bankruptcy 
proceedings being taken by the defendant against the 
plaintiff. The plaintiff claimed to have the notes taken 
only for security for what money had actually been ad- 
vanced, with simple interest at 6/. per cent., and for an 
injunction restraining bankruptcy proceedings. 

In giving evidence, the defendant admitted that he 
originallv made the advances with the ez^Mctation of 
being able to get the money out of the plaintiff^s rela- 
tions by bankruptcy proceedings, or other pressure. 

Mr. NoHh and Mr. E. Ward for the plaintiff. 



Mr, Cookson, Mr, Eoeritt, and Mr. Olyn for the 
defendant. 
DsNif AN, J.y gave judgment for the plaintiff. 



C^monHe«Diw*Km. J3^^^ ^ Hiokibson. 

Negligence — Chiid unable to take care of iUeif-^Trap, 

The plaintiff, a boy four years old, accomnanied bis 
sister, who was going on business, to the aefendant^s 
house. A flight of steps, protected on either side by 
railings, led up to the front door. One of these railings 
was displaced, and the plaintiff, following his sister up 
the steps, fell through the gap into the area, and was 
injured. The defendant occupied the basement of the 
house and let the remainder, together with the front 
steps and railings. At the time of letting, the railings 
were out of repair, and there was no agreement or cote- 
nant to repair. 

The action was tried before Grove, J., and resulted 
in a verdict for the plaintiff for 16/. A rule nisi was 
subsequently obtained Iby the defendant to set aside the 
verdict and enter a nonsuit on the ground that there wae 
no evidence of negligence, and no evidence to show that 
anything in the nature of a trap existed. Against this 
rule, 

Fitzgerald showed cause. 

Willoughby and J. Oerald Laing appeared in support. 

The Court (Lindlbt, J., and Lopss, J.) held that 
plaintiff was in no higher position than that of a person 
lawfully on the premises ; that the duty, therefore, of 
the defendant towards him was to take care there was 
no concealed danger or trap; and that there was no 
evidence of such to go to the jury. 

Rule absolute. 



j In re Alicb Eliza Smith. 



Common Pleas Division, 
Nov. 6. 

Acknowledgment by Married Woman in New Zealand-^ 
Affidavit before Ordinary Commissioners — 8^4 
Wm, IV. c. 74, s. 83—16 ^ 16 Vict. c. 86, s. 22. 

Alice Eliza Smith, residing with her husband in New 
Zealand, was tenant in tail, under a settlement, of cer- 
tain property in England. A disentdling deed had been 
prepared with a view to a settlement of the pro^rt^ ; 
and this deed had been acknowled^ by Mrs. Smith in 
New Zealand, before a commissioner authorised to 
administer oaths, and not before a commissioner specially 
appointed by the Court of Common Pleas, as required in 
such case by the 3 & 4 Wm. IV. c. 74, s. 83. The 
officer of the Court of Common Pleas, at Westminster, 
doubting whether he could file the certificate of acknow- 
ledgment, 

A. Morley now applied for an order empowering the 
officer of Court to file the certificate ; and contended 
that section 22 of 15 & 16 Vict. c. 86, by which {inter 
aUa) all acknowledgments required for the purpose of 
enrolling any deed in the High Court of Chancery may 
be sworn in any colony before any notary public or per- 
son lawfully authorised to administer oaths in such 
colony, superseded the provisions of 3 & 4 Wm. IV« 
C.83. 

The CouBT (LiKBLET, J., and IjOfbb, J.) granted the 
application. 

Orderi 
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COURT OF APPEAL. 



Court of Appeal, 

Jbsssl, M.R. 

James, L.J. 

CoTTOir, L. J. 

Nov. 3. 



In re Clay lsd Tsilet. 



WiU-^Power of Sale-^Charge of Debts— Attetnpted Ex- 
ercUe by Administratrix * cum Testamento annexo^ — 
Time for Ajipealing-^Order LVIL. Rule &— Order 
LVIIL,Bulel5. 

Appeal from decision of Hall, V.C. The case is 
reported ante, p. 102. The Vice-Ohancellop had held 
that an administratrix cum testamento annexo could not 
exercise a power of sale contained in a charjje of debts 
under the 22 & 23 Vict. c. 35, s. 16^ upon a summons 
taken out by the vendor. 

The order dismissing the summons was dated June 26, 

VOL. XV, 



and was to the effect that 'the Court, being of opinion 
that a good title had not been shown to the heredit- 
aments, did not think fit to make any order, but that 
the applicant should pay the costs of the application.' 

The vendor gave notice of appeal on July 17 after 
2 o^clock. 

Mr, Simmonds for the vendor. 

Mr, Cadman Jones, for the respondent, took the pre- 
liminary objection that the notice of appeal was too 
late ; and referred to Order LVII., Rule 8 (April, 1880), 
and Order LVIII., Rule 16. 

The Master of the Rolls said that, when the 
order dismissing an application contained a declaration 
or expression of opinion of the judge, binding on the 
parties, that was not a simple refusal of the application 
within Rule 16 of Order LvIII. -, and that the objection 
could not be sustained. 

The appeal was then heard; and dismissed, with 
costs. 

EE 
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In re Albion Lifb Assubance 

SOCIBTT. 



Court of Appeal, 

Jbssel, M.R 

James, L.J. 

Cotton, L.J. 

Nov. 3. 

Insurance Company — SJiareholders and Policyholders, 

Appeal from decision of Malins, V.O. (reported, 
ante, p. 90), holding that the shareholders were, as be- 
tween themselves and the policyholders, primarily liable 
to pay the debts of the company. 

The shareholders appealed. 

Mr. Rigginsy Mr, Davey^ and Mr. Hatfield Green 
for the appellants. 

Mr. Macnaghten and Mr. Borthtoick for the policy- 
holders. 

Mr. Glasse and Mr, Boome for the official liquidator. 
Their Lordships dismissed the appeal, with costs. 



Court of Ajweal. 
Selbobne, L.C. 

COCKBUKN, C.J. 

Brbit, L.J. 
• Nov. 11. 

Practice — Costs- 



[ Mayor, &c., of Saltash v, Good- 
man. 



perils which the defendants were to be liable for were 
' of the seas, men-of-war, fire . . . bamtry of the 
master and mariners, and of all other perils, losses, and 
misfortunes that have or shall come to the hurt, detri- 
ment, or damage of the aforesaid subject-matter of this 
insurance, or any part thereof.' 

The ship was damaged by the explosion of the boiler, 
which was proved to have been very thin, and to have 
burst either from bilge water getting to it, or from want 
of proper scraping. 

The plaintiffs sued upon the policy for the amount 
insured; and Baggallay, L.J., gave judgment for the 
plaintiffs. 

The defendants appealed. 

Mj', Benjamin and Mr. Arhuthnot for the appellants. 

Mr, Cohen and Mr, Mntheio for the plaintiffs. 

Their Lordships held that the plainliirs wei-e entitled 
to recover ; and dismissed the appeal. 



-Application for Security for Costs — 
WTien to be made. 

Application for security for costs of an appeal. 

Judgment for the plaintiffs in the action was given on 
March 30, by the Cfommon Pleas Division. Notice of 
appeal was given on April 16. Taxation of costs was 
completed November 4 ; but the Master reported that 
the delay was not owing to the defendant. On B.Ji. fa. 
it was found fhat the defendant had no goods upon which 
to levy ; so the plaintiffs made the present application, 
the appeal standing in the general list^ nine out of the 
paper for the day. 

Mr, Petheram appeared for the plaintiffs. 

Mr. Muir Mackenzie for the defendant. 

Their Lordships said that application for security for 
costs should be made promptly, and before expense had 
been incurred by the appellant in respect of his appeal ; 
and they, therefore, refused the application on the 
ground that it was made too late." 



Court of Appeal, 
James, L.J. 

Cotton, L. J. \ Lloyds v. Harper. 
Lush, L.J. 
Nov. 1.2, 15. 

Guarantee — Death of Guarantor — Notice tJiereof-^ 
Determination of Cfuarantee, 

Appeal from the decision of Fry, J. 

The case is reported ante, page 0^ and 40 Law J. Rep. 
Chanc. 217. 

hir. M, Cookson and Mr. CracknaU for the appel- 
lant. 

Mr. North and Mr. Millar, contrti, were not called 
upon. 

Their Lordships agreed with Fry, J., on all points ; 
and dismissed the appeal, with costs. 

James, L.J., and Lush, L.J., expressed doubts as to 
the correctness of the decision in the case of West v. 
Houghton, L.R. 4 O.P. Div. 107. 



Court of Appeal. 
Selborne, L.C. 
COCEBURN, C.J. 

Brett, L.J, 
Nov. 11, 12, 13, 15. J 



The West India and Panama 
Tbleoraph Company (Limited) 
V. The Home and Colonial 
Marine Instjrancb Company 
(Limited). 



Marine Insurance — Time Policy — Perils insured against 
— Dffecf in the Subject-matter of Insurance. 

Appeal of the defendants from the judgment of 
Baggallat, L. J., after trial without a jury. 

The plaintiffs insured a ship with the defendants by a 
time policy, which contained a clause stating that the 



HIGH COURT OF JUSTICE. 
^jSMlr-lA^-- - THE Mayor and Cor- 



Nov. 8. 



poRAxioN OP Southampton. 



Alderman — Private. Arrangement with Creditors — DiV- 
gualification — Municipal Corporations Act, 1835, s, 52 ; 
Debtors Act, IBm, s. 2\. 

The plaintiff, who is an alderman of the borough of 
Southampton, in January last, being then also an alder- 
man, sent to his creditors a circular letter containing 
proposals for a composition of his debts, which proposals 
were, in most instances, accepted by them. But no com- 
position deed was registered, nor did he take any pro- 
ceedings for liquidation. The Municipal Corporations 
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Act Iddoy 8. 52, enacts that if any alderman of any 
borough shall (inter alia) ' compound by deed ' with his 
creditors, he shall thereupon immediately become dis- 
qualified and shall cease to hold his office. And the 
I>ebtors Act, 18G0, s. 21, provides that this disqualifi- 
cation * shall extend to every arrangement or composition 
by a mayor, alderman, or town councillor with his creditors 
under the Bankruptcy Act, 1800, whether the same is 
made by deed, or otherwise.' On November 4 the 
Mayor of Southampton summoned a meeting of the 
corporation to declare the office of alderman held bv 
the' plaintiff void, and to elect another alderman in his 
pbice. The plaintiff thereupon applied by motion to 
restrain them from so doing. 

Mr, Chitty and Mr, Maidloxo for the plaintiff. 

Mr. Ince and Mr. Thurstan IloUandf for the defend- 
ants, submitted that the plaintiff was disqualified ; and 
also that the Chancery Division had no jurisdiction to 
grant an injunction in such a case, it being one of those 
specially assigned, by the Judicature Acts, to the 
Queen 8 Bench Division. 

The Master of the Rolls held that the plaintiff 
had not become disqualified ; and that this Court had 
jurisdiction to grant an injunction. He accordingly 
granted it, with costs against the defendants. 



Chancery Din'sion. 1 

j£SS£L, M.ll. 

Nov. 11. 



Cope v. Cope. 



Adminiatrat or ^ durante minore Aitate^ — Mortgage and 
Sale of Assets — Prejudice of Infant. 

Godfrey Cope died intestate in the year 1875, leaving 
a widow and infant children. Letters of administration 
were granted to Frederick Cope, for 'the use and benefit 
of the children until one of them should attain twenty- 
one. Godfrey Coj)e, at the time of his death, was en- 
titled to a share in the residuary estate of W. Stark, 
and had mortgaged his share during his lifetime. In 
September, 1876, Frederick Cope, the administrator, 
mortgaged the above-mentioned share to T. E. Smith. 
By another deed of October, 1876, in which all the prior 
mortgagees joined, F. Cope mortgaged to the defendants, 
the Equitable Reversionary Interest Society, freed from 
the mortgage which had been created by Godfrey Cope. 
And in February, 1877, F. Cope assigned the same 
share absolutely to those defendants. 

This was an action brought by the children of Godfrey 
Cope, who claimed administration of their father's estate, 
and also that the mortgages snd assignment made by F. 
Cope might be set aside as not being for their benefit, out, 
on the contrary, to their prei udice. The statement of claim 
alleged that V. Cope applied exclusively for his own 
purposes the moneys received by him under these deeds, 
Dut there was no allegation that the defendant society 
knew of this. 

The society demurred. 

Mr. B. B. Rogers for the demurrer. 

Mr. T. L. WUkinson for the plaintiff. 



The Master of the Rolls held that an administrator 
durante minore atate has the same powers as any 
other administrator; and that, in the absence of 
any knowledge by the defendants that he was dealing 
improperly with the assets, the transactions in question 
were valid. His lordship accordingly allowed the 
demurrer. 



Chancery Division. \ 
JE38EL, M.R. \ Union Bjlnk op London i'. Ingram. 
Nov. 13. J 

Mortgagee in Possession — Couemnt to pay Interest y with 
Proviso for reducing Rate on punctual Payment — 
Payment to Receiver for cdtecting Rents — Stains v. 
Banks f Jur. (N.S.), 1,049, was reversed on Appeal 
{Reg. Lib. 7 B., 18G3, 1,761). 

Two questions were raised by this adjourned sum- 
mons: 1. Whether a mortgagor is entitled to the 
benefit of a proviso for reduction of the rate of interest 
on punctual payment, on takinflr the accounts against a 
mortgagee in possession. 2. Whether such a mortgagee 
is in every case precluded from charging the mortgagor 
with the expense of paying a receiver to collect the 
rents. 

Mr. Bagshaxce and Mr, Metholdy for the plaintiff, a 
fiecond mortgagee, relied upon Stains v. Banks, 9 Jur. 
(N..S.), 1,040. 

3fr. Ince, Mr. G. S. Fryer, Mr. Mellor, Mr. Roeritt, 
Mr. Davey, and Mr. T. Holland appeared for the other 
parties. 

The Master of the Rolls, having sent for the 
registrar's book, ascertained (Reg. Lib. 7 B., 1863, 
1,761) that^atVuv. Banks had been reversed on appeal ; 
and, therefore, decided against the mortgagor on both 
points. 



Noy. 16. J 



LONDOK TrAKWATS 
COXPANT. 



Company — Preference Shares — Dividend — Payment out 
of Capital — Profits of particular Year. 

This was an action for a declaration that the plaintiffs 
were entitled to be paid a dividend in full out of the 
profits of a particular year, notwithstanding the fact of 
a previous decision holding the ordinary shueholders not 
entitled to any dividend for that year, such dividend, 
in their case, heing held to be a payment out of capital. 
The company had for some years iJeen improperly pay- 
ing dividends to the ordinary shareholders instead oi ex- 
pending such sums in the repair and maintenance of their 
tramways. It was contended by the company that they 
were entitled to retain the dividends otherwise payable to 
the preference shareholders to recoup the preyioos 
amounts referable to renaira. By the snecial resolution 
authorising the issue of the preference anares, they were 
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to bear a preferential dividend of 6 per cent, per annum 
over the ordinary ehares of the company^ * dependent 
upon the profits of the particular year only.' From, the 
report of certain accountants, it appeared that^ for the 
year in question, the net profits were more than sufficient 
to pay the preference shareholders in full. 

Mr, Davey and Mr. Stirling for the plaintiffs. 

Mr, Chitty and Mr. Homer for the defendants. 

The Master of the Rolls was of opinion that the 
preference shareholders were entitled to be paid their 
dividends out of the pi-ofits of each particular yeai*, and 
were not bound to recoup any amounts previously im- 
properly paid away. He, therefore, made a declaration 
as asked by the plaintifis. 



Nov 's I ^^^^<*^^^^ ^' Fitzgerald. 

WUl — Construction — Words — Pictures — * Objects of 
Veriu and Taste.' 

Special case. 

The late Lord Londesborough, by his will, dated 
May 16, 1855, bequeathed unto his wife, the defendant, 
Ursula, Lady Fitzgerald (then Ursula, Lady Londes- 
borough), absolutely all his and her jewels, trinkets, 
gold and silver plate, ornamental and other china, and 
all * objects of vertu and taste.' And the testator de- 
clared that his wife should bo entitled during her life to 
his leasehold house at Carlton House Terrace^ and the 
statuary, furniture, and other efiects therein at the time 
of his death. By a codicil, after bequeathing certain 
pieces of plate to each of his children, he repeated the 
bequest to his wife contained in his will. 

At his death there were in his house at Carlton House 
Terrace ten valuable paintings. The question raised by 
the special case was whether these paintings passed to 
Lady Fitzgerald absolutely under the bequest in the 
codicil, or whether they passed, under the description 
in the will, of the leasehold house, and the statuary, 
furniture, and other efiiects therein. 

Mr. Langworthy for the plaintifis, the trustees of the 
wilL 

Mr. JBristotDe and Mr. B, B. Rogers for Lord and 
Lady Fitzgerald. 

Mr. J. Pearson and Mr. Eenshaw for the other de- 
fendants. 

Malt^b, V.G., said it had been decided that pictures 
would pass imder the words ' furniture and other effects.' 
It seemed very improbable that a man, possessed of such 
Taluable pictures, if he had intended to give them to 
his wife, should have omitted to use the word ' pictures.' 
Upon the whole he was of opinion that these pictures 
were not given to the wife absolutely, but passed under 
the words ' furniture and other effects.' 



Chancery Dimsion. 1 

Bacon, V.O. \ Jemnbk v. Turner. 
Nov. 13. J 

Will — Devise of Real Estate — Condition subsequent — 
Restraint on Marriage — Validity. 

Testatrix devised real estate to trustees on trust for 
her father for life, with remainder to her brother, J. W. 
Turner, for life, with remainder to his first and other 
sons in tail, with remainders over ; and provided that, if 
her said brother should marry during her life without 
her consent in writing, or if he should already have 
married, or should thereafter marry, a domestic servant, 
or a person who was, or had been, or who should, at any 
previous time, have been a domestic servant, then the 
real estate should go over in favour of the plaintifis. 
The testatrbc died in 1807. Her father died in 1871, 
and J. W. Turner went into possession of the real 
estate, and in 1872 married a person who had been a 
domestic servant. He died in 1879, leaving issue -, and, 
after his death, the plaintifis claimed the real estate 
under the gift over. 

Sir H, Jackson and Mr. WoUtenholme for the 
plaintiffs. 

Mr. Hemming and Mr. B. B. Rogers^ for the issue, 
contended that the condition subsequent did not divest 
the previously vested gift ; and, further, that the condi- 
tion was against public policy, and void. 

Sir H. Jackson in reply. 

Bacon, V.O., held that the gift over of the real estate 
was valid ; and gave judgment in favour of the plfuntiffs. 



Chancery Division, 

Bacon, V.C. 

Nov. 13. 



i 



Langhau v. Gamble. 



Wm— Construction— Oift to Next ofKin^ as if Testator's 
Daughter, a maj-ried Woman, Iiad died ' unmarried J 

Petition, which involved the construction of a clause 
in the will of S. E. Wilkinson. 

The testator gave one-fourth of his residuary estate, 
upon trust, for his daughter, Mrs. Gamble, for Ufe, with 
remainder as she should by will appoint ; and, in default 
of appointment, for the persons wno, under the statutes 
for the distribution of the effects of intestates, would 
have been entitled thereto if Mrs. Gamble had died ' un- 
married.' 

Mrs. Gamble died intestate, leaving a husband and two 
children; and the point for decision was whether 'un- 
married ' meant ' without having been married ' so as to 
exclude both husband and children, or merely ' not then 
under coverture,' so as to exclude the husliuid, but to 
admit the children. 

Mr. Hemming and Mr. Warmington for the peti- 
tioners, nephews and nieces of the intestate, Mrs. 
Gamble. 

Sir H. M. Jackson and Mr, Simmonds for Mrs. 
Gamble's children. 

itfr. ShMeare for other next of Jdn» 
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Bacoit, V.C. : The cases of aarke v. CollSy 9 H.L. C. 
GOl, and Day v. Barnard, 1 Dr. & Sin. 351, 30 Law J. 
Hep. Ohanc. 220, are coDclusiye that, in such a context 
as this, the word ' unmarried ' means ^ not then under 
coverture ' — i.e, is only intended to exclude the husband, 
not the children ; and, apart from authority, I should 
have come to the same conclusion. 



Chancery Division, 
Hall, V.O. 
Nov. 9, 10. 



^ Jakes r. Giles. 



Action to recover Deed — Fraud by Solicitor — Forged 
Memorandum of Deposit — Purchase for Talus without 
Notice — Judicature Act^ s. 25, subs, 11. 

This was an action to recover possession of a lease 
under the following circumstances : The plaintiff, James, 
the lessee, mortgaged the property, comprised in the lease, 
to the plaintiffs, Rumsey and Smith, for 530/., by way 
of underlease, and the lease was handed to one Keade, 
as solicitor for Humsey and Smith. Reade also procured 
from James a memorandum, signed by James, relating to 
the insurance of the mortgaged property. Keade 
cunningly and fraudulently altered such memorandum 
in sucb a way that it appeared to be a memorandum of 
the deposit of the lease by James with Keade as a 
security for 530/. advanced by Reade to James. Reade 
then obtained a loan of 250/. from the defendant on an 

S[uitable sub-mortgage of the memorandum as so 
tered, and of the lease, which was deposited with the 
defendant. The defendant had no knowledge or sus- 
picion of the fraud committed by Reade. 

Mr. W, Pearson and Mr, Maclean for the plaintiffs. 

Mr, Cfraham Hastings and Mr, W, Renshaw, for the 
defendant, argued that the defendant was a purchaser 
of the lease for value without notice, from whom, accord- 
ing to the well-known rule in equity, the Court will take 
nothing away ; that the rule of equity differed from the 
rule of law ; and that, therefore, under section 25, sub- 
section 11, of the Judicature Act (36 & 37 Vict. c. 66), 
the rule of equity must prevail. They relied on Heath 
V. Crealocky 44 Law J. Rep. Ohanc. 157; L. R. 10 
Ghanc. 22. 

Hall, V.C, held that section 25, subsection 11 of 
the Judicature Act did not apply, inasmuch as the 
plaintiflb had a complete legal tide to the possession of 
the lease ; and gave judgment for the plaintiffs. 



Chancery Division, 

Hall, V.O. 

Nov. 11. 



' Appleby v, Wahino. 



Discovery — Affidavit of Documents — Further Affidavit, 

The plaintiff represented the commissioners for the 
eonatraction of a railway in Uruguay, under an agree- 
XDont with whom the railway had been in part con- 



structed by the defendants. The action was brought 
upon the agreement, seeking payment of certain moneys 
and an account of net profits made by the defendanta. 
The statement of defence showed that one section of the 
line had, some years ago, been completed and o| eued 
for traffic; and it set out a clause of the ajneeaient 
which provided that the concessionaires were, for the 
purpose of ascertaining the net profits, to be sailbiied 
with a declaration by the contractors, and not to inspect 
accounts; and pleaded that the defendants were pre- 
pared to make a statutory declaration that the work* 
had resulted in a loss. 

The defendants made the usual affidavit of documents, 
which mentioned no accounts or vouchers. 

Mr, Buckley, for the plaintiff, moved for a further 
affidavit of documents ; arguing that the defence raised 
a reasonable suspicion that there must be documents of 
account. 

Mr, J, T. Prior for the defendants. 

Hall, V.C, refused the application. He watf not 
judicially convinced that there were, or ever had been, 
such documents as suggested. It was possible that the 
contractors* work might have been done without them ; 
and there was not such assurance in his lordship*s mind 
of the incorrectness of the affidavit as to warrant the 
order sought. 



Chancery Division, 

Hall, V.O. 

Nov. 12. 



]'" 



re Wilkes's Estate. 



Lands Clauses Consolidation Act, s, 74 — Estates in Lease 
— Tenant for Life and Retnainderman—Fonn of 
Order, 

A railway company had, in exercise of their compul- 
sory powers, taken certain lands, of which the petitioner 
was tenant for life under a will. The lands were subject 
to certain leases— principally repairing leases —granted 
subsequently to the testator^s decease. The dividends 
of the purchase money, when invested, were consider- 
ably in excess of the aggregate of the rents reserved by 
the leases ; and the question arose as to what proportion 
of such dividends the tenant for life was entitled. 

Mr, W, EenshaWy Mr, Bailey, and Mr. Jason Smith 
appeared. 

Hall, V.C, directed that the purchase money should be 
apportioned amongst the several properties in lease ; and 
that, out of the dividends of each apportioned part, a 
yearly sum, equal to the rent received by the lease in 
respect of which it was so apjwrtioned, should, during 
the term thereby created, be paid to the tenant for life, 
and the residue thereof accumulated, with liberty to the 
tenant for life to apply, on the expiration of such term, 
for payment to him of the increased dividends, including 
the dividends on the accumulations. 
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Chancery Division, 

Hall, V.C. 

Nov. 16. 



}. 



re Mammoth Gopperofolis of 
Utah. 



CompanieB Act^ s. IQo— Summons against. Directors to 
repay Dioidends improperly distributed — Lapse of 
Time. 

This was the adjourned hearing of a summons under 
section 105 of the Companies Act, 1862, by the liquid- 
ator of the company, for an order that the late directors 
should repay 3,452/. 5^., the amount of a dividend de- 
clared by them in December, 1872. 

The company went into liquidation in November, 
1876, and the present summons was taken out in July, 
1879. It did not appear that there were any debts now 
subsistinj]^, except one of small amount to a former 
shareholder who had participated in the dividend in 
question; the liquidator was stated, however, not to 
have received his costs payable in the winding up. 

Mr. IFm. Pearson and Mr. Korthmore Lawrence, for 
the summons, set up the case that there were no profits 
out of which the dividend could be paid ; and that the 
directors knew, or ought to have ascertained, this. 

Mr. Graham Hastings and Mr. JSrooksbank for the 
re>«pondents. 

Hall, Y.C, dismissed the summons, with costs. The 
lapse of time put the respondents in a difficulty with re- 
gard to any defence upon the accounta and facts ; and also 
with regard to any claim for indemnity which they might 
have against other persons. They were entitled, there- 
fore, to object to this as a stale demand, unless some 
proper excuse were made out for the delay, which was 
not the case. 



them to turn in their cattle on his land, and did not 
constitute them tenant occupiers so as to make them 
liable to be rated. 



Queens Bench Division. 

(Magistrates' Case.) 

Nov. 10. 



MOOG 



(APPBtiANT) V. OyBB- 

^EERS or Yatton (Rr- 

BP0NDE5TS). 



Poor Pate— Occupation by Owner of Land^Sale of 
Grass — License of Pasturage, 

Case stated by justices. 

The appellant, owner of grass land, upon the deter- 
mination of a previous tenancy, advertised for sale by 
auction, and sold, the grass thereupon from May to 
March. The purchasers were to feed it with certain 
stock, and to dress the dung, cut the thistles, and leave 
the fences in good repair. At the sale, the auctioneer 
stated that the tale was made free from all rates, tithes, 
and taxes. The overeeers inserted the owner's name as 
occupier in the rate book, and the justices granted a 
warrant of distress against him for non-payment of the 
Mle. 

Aiistie for the appellant. 

Castle for the respondents. 

The Court (Manistt, J., and Bo wen, J.) gave judg- 
ment for the respondents ; holding that, under all the cir- 
cumstances of the case, the transaction between the 
vendor and purchasers amounted only to a license to 



Queen's Bench Division. 1 Eytar (Appellant) v. The 
(Magistrates' Case.) > Overseers op Mold (Rb- 

NOV. 13. J SPONOEXCTS). 

Rating Act, 1874 (37 ^ 38 Vict. c. 54), s. 4, subs, a— 
Valuation of Land used as a Plantation — Assessment 
of Sporting Rights, 

Appeal against a poor-rate. 

The appellant is the owner and occupier of certain 
woodlands ; and, in assessing their rateable value, a sum 
of 2s. per acre had been added by the respondents to the 
natural and unimproved value of the land, in respect of 
the game. The appellant contended that the land, being 
woodland only, under the Rating Act, 1874, was not 
liable to be assessed for any right of shooting. 

By the Rating Act, 1874 (37 k 33 Vict. c. 54), s. 4, 
subs, a, the rateable value of any land used only for a 
plantation or wood shall be estimated 'as if the land, 
instead of being a plantation or a wood, were let and 
occupied in its natural and unimproved state.' 

F, Marshall and Banks for the appellant. 

Darling and Roberts for the respondents. 

The Court (Firld, J., and Manistt, J.) gave judg- 
ment for the respondents ; holding that land in its 
natural and unimproved state was to be valued with the 
game on it. 

Judgment for the respondents. 



Queen's Bench Division. 1 
(Magistrates' Case.) \ RouCH v, IIall. 
Nov. 13. J 

Sale of Food and Drugs Act, 1875, 1879 (38 ^' 39 Vict, 
c, a3, s, 14, and 42 * 43 Vict, c, 01, s. S)—AduUerated 
Milk in Course of Transit — J\o Delivery of Sample to 
Agent of Seller. 

Appeal from a decision by a metropolitan police 
magistrate. 

The respondent, who resided near Coventry, was 
charged with having, on March 18, sold, to the prejudice 
of the purchaser, a pint of milk adulterated with 16 per 
cent, of water. It appeared that he had contracted to 
supply milk to a dealer in Jjondon ; and that, on March 18, 
the appellant, being at the Euston Station, seized a milk 
can, and required the railway porter to give him a 
sample for the purpose of having it analysed. The 
appellant then gave notice to the porter of his intention 
to have the analysis made, gave him the required sample, 
and treated him as the agent of the respondent under 
section 14 of the Sale of Food and Drugs Act, 1876 (38 
& 39 Vict. c. 03), which requires a purchaser to * notify 
to the seller, or his agent selling the article, his inten- 
tion to have the same analysed,' &c. 

By the Amendment Act, 1879 (42 & 43 Vict. c. 30). 
B. 3, any inspector, &c., ' may procure at the place or 
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delivery anj sample of milk in course of delivery to the 
purchajBer or consignee, in pursuance of any contract for 
the sale to such purchaser or consignee of such milk ; 
and .... shall suhmit the same to be analysed, 
and the same shall he analysed, and proceedinprs shall be 
taken^ and penalties on conviction shall be enforced in 
like manner in all respects as if such inspector, &c., had 
purchased the same from the seller or consignee under 
section 18 of the principal Act.' 

The magistrate dismissed the summons ; holding that 
the appellant was bound to take all the steps provided 
by 38 & 39 Vict, c 63, s. 14 ; and that he had not, in 
pursuance of such section, handed a portion of the milk 
to the agent of the seller. 

Tickellf for the appellant, admitted that a porter 
was not an agent of tne seller ; but contended that sec- 
tion 14 of the Act of 1875 did not apply to samples of 
milk taken under section 3 of the Act of 1870. 

The respondent did not appear. 

The Court (Field, J., and Manistt, J.) held that 
section 14 of the principal Act was not incorporated into 
section 3 of 42 & 43 Vict. c. 31 ; and that, accordingly, 
the due performance of the conditions contained in the 
former section were not necessary to ensure a conviction. 

Cffse remitted. 



Queen*8 Bench Division, 
Nov. 15. 



Tennant & Co. 
& Co. 



Ellis 



Costs — County Courts Admiralty Jurisdiction — 31 8f 32 
Vict. c. 71, M. 3 and Q-^JR.S.C.y Order LV., Ride 1. 

This was a motion for a rule to the Master to tax the 
plaintiffs' costs. 

The action was ibr damage to a cargo of sugar, in 
which 300/. had been claimed, and in which the plaiotLflTs 
had obtained a verdict and judgment for 73/. 

The defendants objected, upon taxation, to the plain- 
tiffs having their costs, on the ground that the judge had 
not certified that it was a proper Admiralty cause to be 
tried in a Superior Court. 

The County Courts Admiralty Jurisdiction Act, 1868 
(31 & 32 Vict. c. 71), in section 8, enacts that ' if any 
person sliall take in any Superior Court proceedings 
which he might, without agreement, have taken in a 
County Court (except by order of such Superior Court 
or of a County Court having Admiralty jurisdiction), 
and shall not recover a sum exceeding tho amount to 
which the jurisdiction of the County Court iu that 
Admiralty cause is limited by this Act, he shall not be 
entitled to costs unless the judge of the Superior Court, 
before whom the cause is tried or heard, shall certify 
that it was a proper Admiralty cause to be tried in a 
Superior Court.' 

Section 3 subsection 3 gives jurisdiction to the County 
Court in ' — as to any claim for damage to cargo — 
any cause in which the amount claimed does not exceed 
300/.' 

Patchett, for the plaintiff, contended that the above 
section was, in effect, repealed by Order LV., Kulejl, of 
the R.S.C. Judicature Act, 1875, which provided that 



costs should follow the event, and cited Gamett v. 
Bradley, 48 Law J. Rep. ILL. 186. 

Ililbery, contnh 

The CouKT (Field, J., and Manisty, J.) made the 
order asked for, holding that the plaintiff was entitled 
to his costs by virtue of Order LV., which had repealed 
section 8 of the County Courts Admiraltv Jurisdiction 
Act, 1868. 



Cominon Pieas Division. 
Nov. 13. 



Sanders (Appellanx) v. 
Sbarson (Respondent). 



Parliament — County Vote, 
Appeal from Revising Barrister's Court. 

The appellant was tenant and in occupation of a house 
in a borough, in respect of which he possessed a vote 
for the borough. He subsequently became tenant and 
occupier of a piece of land within the borough of suffi- 
cient value to confer on him a vote for the county. 

The land was a mile distant from the house, but both 
tenancies were held under the same landlord ; and it was 
objected that the name of the appellant ought not to be 
retained on the list of voters for the county, on the 
ground that the land was occupied ' together with ' the 
house within the meaning of section 25 of 2 Wm. IV. 
c. 45. By that section no person shall be entitled to 
vote for a county in respect of land occupied together 
with a house, such house being, either separately or 
jointly with the land occupied therewith, of such value 
[at that time required to be of the annual value of 10/.] 
as would confer on him the right of voting for any 
borough. The revising barrister disallowed the objec- 
tion, and retained the name of the appellant on the list 
of voters for the county. 

Merewether for the appellant. 

Hensman for the respondent. 

The Court (Qrovk, J., Lindlby, J., and Lopes, J.) 
held that the object of section 25 was that a peraon in 
occupation of a house should not utilise any land re- 
quired for the enjoyment of the house in order to obtain 
a vote for the county ; but that where the land was dis- 
tinct and separate from the house, the occupier was en- 
titled to a vote for the county, and was not restricted to 
his vote for the borough. 

Decision affirmed. 



COURT OF BANKRUPTCY. 

e lIoLHEs. Es parte Holmes. 



uptcy, 1 
.15. J 



Bankru]}tcy 
Bacon, 
Nov 

Liquidation — Composition — Enforcing Security — Liquid^ 
ation closed — Power of the Court — Bankruptcy Act, 
1869, ss. 28, 126^Bankruptcy Pules, 1870, Pule 78. 

Appeal from the County Court at Gloucester. 

On April 21, 1879, the statutory majority of the 
creditors of Simeon Holmes resolved upon a liquidation 
by arrangement, and appointed a trustee. These resolu- 
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tions were duly registered. On May 7 they passed 
further resolutions to accept a composition, and to grant 
the debtor his discharge upon payment of the composi- 
tion and costs. The last-mentioned resolutions were 
duly approved by the Court. Both composition and 
costs were duly paid. 

At the date of the resolutions for liquidation the 
debtor was, and, at the date of the present application, 
still remained, a registered holder ot 500 fully paid-up 
101. shares in the Llantwitt and Black Vein Coal Com- 
pany (Limited). The debtor was indebted to the com- 
pany to the extent of more than 1,000/., under an order 
in an action in the Chancery Division made on Novem- 
ber 8, 1878. The company did not come in under the 
liquidation proceedings, but, on June 28, 1880, gave 
notice of motion before the County Court judge, under I 
Rule 78, Bankruptcy Rules, 1870, for an orier declaring I 
that they were entitled to a lien for their judgment ' 
debt on the debtor^s 500> shares. The County Court 
judge, on July 20, made the order asked for. 

The debtor and other persons interested appealed. 



Mr, Yate Lee, for the appellants : The Court had no 
jurisdiction to make the order, as the liquidation was 
closed. Rule 78 does not not apply to composition. [He 
was stopped by the Court.] 

Mr. Bagshatue and Mr. F. Xnight, for the company : 
The liquidation was not closed for all |)urposes, as is 
shown by In re Prager, L. R. 3 Chanc. Div. 115. Thia 
proceeding must be taken to be a liquidation under sec- 
tion 125. The estate, therefore, remains in the trustee ; 
and the Court of Bankruptcy has jurisdiction. 

The CmiSF Judge: The company *s application has 
been, in my opinion, made under a mistaken view of the 
Act. Resolutions for composition having been duly 
passed, the only power remaining in the Court is to 
enforce the carrying out of the resolutions. The mort- 
gagees must bring their action in the Chancery Divi- 
sion to enforce their security ; and, having enforced it, 
if their debt is still unsatisfied, they can come in and 
prove in the liquidation for the balance ; but they can- 
not realise the security in this liquidation. 

Appeal allowed, tcith coUs. 
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In re Parkrb. E,c parte Ohabiho 
Cross Advance and Deposit Bank. 



Court of Appeal, 

Jaices, L. J. 

Cotton, L.J. 

LirsH, L.J. 

Nov. 11. 

Bill of Sate— Consideration — Receipt Clause, 

Parker executed a bill of sale to the bank, ' in con- 
sideration [as stated in the deed] of 120/. paid on its 
execution by the grantees to the grantor.' 

The sum of 90/. was only really advanced, the remain- 
ing 30/. bein^ retained by the grantees ' for interest and 
expenses.' The deed was duly attested. 

Immediately below the attestation clause there was a 
receipt for 90/., which was signed by the grantor. The 
receipt stated that the 90/., together witii the agreed 
sum of 30/. for interest and expenses, made the sum of 
120/. 

The grantor filed a liquidation petition; and Mr. 
Registrar Hazlitt, as Chief Jitdge, declared the deed void 
as against the trustee, on the ground that the true con- 
sideration had not been set out as required by the Bills 
of Sale Act, 1878, s. 8. 

The bank appealed. 

Mr, Ouiry, for the appellants, argued that, assuming 
the real consideration was not set forth within the case 
of ^.r parte National Mercantile Bank, re Haynes, 49 
Law J. Rep. Bankr. 62, yet that the receipt must be 
taken as part of the same instrument, ana that that 
showed the true state of the facts, and consequently 
would support the bill of sale. 

Mr, J, R H, BetheU for the trustee. 

Their Lordships affirmed the decision of the registrar. 
The deed, independently of the receipt, clearly did 
not state the real consideration, as the receipt could 
not be held to form part of the deed. The case 
referred to differed from the present, because here the 
only liability, in respect of the ' interest and expenses,' 
arose from the contract of loan, which the bill of sale 
completed ; while in the other case there was, independ- 
ently of the transaction of loan, a then actually suDsist* 
ing debt. 

VOL. XV. 
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Omrt of Appeal," 

BAGeALLAT,L.J. 

Brett, L.J. 

Cotton, L.J. 
Nov. 17. 
Master and Servant — Weekly Hiring — Piece-work — Con* 

struction of Contract — JBmplouera and Workmen Act, 

1876 (38 * 39 Vict, c, 90), a, 11. 

Appeal from a judgment of the Queen's Bench Division 
on a case stated oy iustices. 

The case stated the following facts : The appellant, a 
woman subject to the provisions of the Factory Acts, 
worked as a weaver in a cotton mill. She was uaid by 
the piece, and all work done at the mill was booKed up 
at 3 o'clock on Wednesday afternoon in each week, and 
paid for on the following Saturday, the work done after 3 
o'clock on a Wednesday being carried forward and paid 
for on the Saturday of the following week. The em- 
ployment was subject to printed rules in force at the 
mill, which provided that no person should leave work 
for any cause whatever without giving fourteen days' 
previous notice, to expire on a Saturday ; and that any 
person leaving work without giving that notice, or 
Defore the expiration thereof, should forfeit all wages 
t^en due, or earned, or unpaid. The appellant left 
her work, without giving any notice, at 12.30 p.x. on a 
Wednesday, having previouslv carried in the work she 
had completed, which was booked up. No claim was made 
by the respondent, her emplover, for any damage sus- 
tained through the appellant having so left her work, 
and she claimed, before the justices, under section 4 of 
the Employers and Workmen Act, 1875, a week's wages 
up to 3 o clock on the Wednesday on which she left 
work. The justices found that there was a weekly hiring 
of the appellant ; that the week ended at 3 o'clock on 
the Wednesday ; that the appellant had not completed 
her week when she left without notice, and that no 
wages were due to her ; and they dismissed her com- 
plaint. 

By section 11 of the Employers and Workmen Act, 

11676, * in the case of a woman • • • • subject to 
the provisions of the Factory Acts .... any for- 
feiture on the ground of absence or leaving work shall 

Digitized by ^OOQIC 



130 tVOL. K.] 



THE LAW JOUENAL. 



r NOTES OF 0ASB8. 
L Nov. 27, 1880. 



not be deducted from or set off against a claim for wages 
or other sum due for work done befoi-e such absence or 
leaving work, except to the amount of the damage (if 
any) which the employer may have sustained by reason 
of 'such absence or leaving work/ 

The Queen's Bench Division affirmed the order of 
justices. 

Mr, Hopwood and Mr. R. S, Wright for the ap- 
pellant. 

Mr. Oidly and Mr. AUenborough for the respondent. 

Their Lordships held that the facts stated in the 
case showed that there was not a weekly hiring, bat 
that the appellant was employed to do piece-work, to be 
paid for bv the piece ; that the sum claimed was due 
when she left work; so that section 11 applied to pre- 
vent a forfeiture under the r^les ; and they, therefore, 
reversed the judgment of the Queen's Bench Division. 



►/n re Kitchin. Ejc parte Punnett. 



Court of AppedL ' 
Jessel, M.R. 
James, L.J. 
Lush, L.J. 

Nov. 18. 

First and second Mortgage — Distress by first Mortgagee 
under Attornment in his Mortgage Deed — Distress by 
second Mortgagee under similar Attornment in second 
Mortgage. 

Eitchin, a publican, mortgaged the Pelican hotel, of 
which he was owner in fee, to a mortgagee to secure 
advances. The deed contained a clause of attornment. 
He subsequently mortgaged the same property to anotlier 
to secure the sum of %,600l. The second deed recited 
the former mortgage, and contained an attornment clause 
predsely similar to that in the former mortgage. 

On July 3, 1879, Kitchin presented his petition for 
liquidation, and a trustee was appointed. 

The first mort^ee subsequently distrained for a 
quarterns rent due m July ; and, subsequently, in Sep- 
tember, the second mortgagee also distrained for a half- 
year's rent due on August 24. 

The trustee, admitting the validity of the distress by 
the first mortgagee under the attornment clause in his 
deed, disputed the validity of the distress levied by the 
second mortgagee. 

The r egistrar held that the trustee^s contention was 
right. 

The second mortgagee appealed. 

Mr, Winslow and Mr. iteath for the appellant. 

Mr. A. Wiils and Mr. A. Powell, contra. 

Their Lordships held that the case was really con- 
cluded by MoHon v. Wood, L. R. 4 Q.B. 293, and there 
was nothing which prevented the second mortgagee 
from creating the relationship of landlord and tenant, 
and that the fact of tibere being a prior attornment made 
no difference ; and, secondly, in answer to the argument 
that the attornment creating a tenancy from vear to 
year the term vested in the trustee, and that he was 
entitled to retain the fixtures added by the mortgc^or 
subsequently to the mortgage, held that, the chief object 
of the attornment being to give additional securitv for 
the payment of the mortgage, the relationship of land- 
lord and tenant, which it created for some purposes, was 
ody ancillary to its main obiect, and did not compel the 
mortgagee to elect between his position of landlord and 
mortgagee ; and, accordingly, dedded that the fixtures 
passed to the mortgagee as part of the mortgage security. 



jRe Phillips. JEx parte National 
Mercantile Bank. 



Court of Appeal. 

Jessel, M.R. 

James, L.J. 

Lush, L. J. 

Nov. 18. 

Bill of Sale — Growing Crops — Severed and stacked — 
Chattels — Registration^ 

By a bill of sale, dated December 23, 1878, a farmer, 
in consideration of 675/., 'granted, assigned, and trana- 
ferred to the bank all .and singular the furniture, fixtures, 
&c., of the farm house . . . and the live and dead farm 
stock, growing crops, utensils, and implements of hus- 
bandry, and future growing crops, and other goods, 
chattels, and efiects of and belonging to the mortgagor 
then in and about the farm yards and premises. Together 
with all his tenant rights and interests yet to come and 
unexpired in and to the. said, hmds and premises. . . . 
Together with all other furniture, nxtures, and live and 
dead farm stock, growing crops, and utensils . . . and 
future growing crops, &c.' 

The deed contained a covenant by the mortgagor ' not 
... to remove or permit or suffer the goods, chattels, 
and effects, or any of them, to be removed from the 
house or premises for any purj^se, without consent.' 

The bill of sale was not registered. 

The grantor had become insolvent ; and a trustee had 
been appointed. 

The Dank claimed to seize some of the crops which 
had been cut and stacked ; which the trustee aisputed, 
on the ground of the non-registration of the bill of sale. 

The registrar, sitting for the Chief Judoe, decided 
in favour of the trustee. 

The bank appealed. 

Mr, Window and Mr. Robson for the appellants. 

Mr. Jlemrning and Mr, E. C. Willis, contra, were not 
called upon. 

Their Lordships aflirmed the decision of the re^trar. 
Growing crops, being an interest in land, passed with the 
land by the deed ; and the deed conveying them did not 
require registration. The mortgagor being left in poe« 
session, the rents and profits of the land, by the ordinary 
law, belonged to him ; and he was justified in cutting 
the crops. But when the crops were cut and severed, 
they then became chattels ; and to entitle the bank to 
claim them then in that character, the deed should have 
been registered ; and, not having been so registered, was 
void as against the trustee. 



Gltn, Mills, Ocjrrie, & Co. v, 
Thb East and West India 
Dock Company. 



Court of Appeal. 
Bramwell, L.J. 
Baggallat, L.J. 

Brett, L.J. 

June 12,14,15, 

17, 18. 

Nov. 19. 

Ship and Shipping ^Consignment of Ooods -^Pledge by 
Consignee during Voyage — Sets of Bills of Lading — 
Title of Holder — Warehouseman, 

Appeal by the defendants from a judgment of Field, 
J,, after trial without a jury, reported 49 Law J. Rep. 
Q.B. 303. 

The Solicitor- General {Sir F. Herschell), Mr, Bompas, 
and Mr, J. C Mnthe^o for the plaintiffs. 

Mr. Watkin Williams and Mr, IWlard for the defend- 
ants. 

dur, adv, vult, 
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Nov. 10. — Their Loboships (BkxtTi L.J., dissenting) 
xe?ersed the judgment of Field, J., and gave judgment 
for the defendants. 



BlYAZ V. GeRUBSI BrOTHBRB A5D 

Anotheb. 



Court of Appeal. ' 

Baogallat, L. J. 

Bbbtt, L.J. 

OOTTOK, L. J, 

Nov. 10. 

SKw and Shipping — Ilfarine Insurance — Open Policies — 
^alse Declaration of Value — Facts material to the Risk, 

Appeal from a judgment of Field, J., after trial 
with a jury. 

The action was brought to set aside two policies of 
marine insurance effected by the defendants with the 
plaintiff, and dated respectively October 1 and 6, 1875. 

The defendants had previously effected other open 
policies upon shipments of fruit from ports in Greece to 
London and Liverpool, and had made false declarations 
of the value of the goods shipped to which the policies 
attached, bv stating the value, after the goods arrived 
and the risks were over, at a much smaller amount than 
was the fact. The policies of October 1 and 6 were to 
follow the previous open policies, and notice of the 
former declarations of value was |pven to the plaintiff. 
The jury found that the declarations under the policies 
effected prior to October 1 and 6 were made falsely 
and fraudulently ; that it was material to the plaintiff's 
subscription of the policies of October 1 and 5 to know 
the real value (which the defendants concealed) of the 
goods declared under the former policies; that the 
nkintiff was induced to subscribe the policies of Octo- 
ber 1 and 6 on the faith of the former false declarations ; 
and that the policies of October 1 and 5 were effected 
with the fraudulent intention on the defendants' part of 
making false declarations of the value of the goods to 
which these policies were to attach. 

On these findings, Field, J., gave judgment for the 
plaintiff. 

The Attomey^Qeneral (Sir H. James) , Mr, Benjamin, 
and Mr, Homer appeared for the defendants. 

Mr, Butt and Mr, J, C, Matheio for the plaintiff. 

Their Lobdships affirmed the judgment of Field, J. ; 
being of opinion that there was evidence upon which the 
jury might properly find that there had been a conceal- 
ment by the defendants, when the policies of October 1 
and 6 were effected, of fact^ material to be known to the 
underwriters in insuring against the risks proposed. The 
policies, therefore, were set aside as having been ob- 
tained by fraud ; and the defendants were held not to be 
entitled to recover the premiums piiid in respect of 
them. 



Court of Appeal, 
LoBD Selbobne, L.O. 

BaOOALLAT, L.J. }>Ll70A8 V, DiCXEB. 

Bbett, L.J. 
Nov. 20. 

Bankruptcy—Bankruptcy Act, 18C0 (32 Sf 33 Vict. c. 71), 
s. d^— Execution Creditor— Title of Trusfee—Act of 
Bankruptcy — Notice, 

Appeal from a judgment of the Oommon Pleas Divi- 
sion, reported 49 Law J. Rep. C.P. 415. 
Sir J, Holker and Mr, Htt Lewis for the appellant. 



Mr, A, Wills and Mr, W, Oraham for the respondent. 
Their Lobdships unanimously affirmed the judgment 
of the Common Pleas Division. 



lUGH COURT OF JUSTICE. 

Chancery Division, 1 
Jessel, M.R. > Salt v, Coofeb. 
Nov. 20. J 

Practice — Judgment in Common Pleas Division — Equit- 
able Evecution — Receiver in Common Pleas Division — 
Judicature Act, 1873, s, 24— iJu/w of Court, 1876, 
Order XLIL, Rule 1 — Bankruptcy Receiver — 
Prionty, 

In this case the plaintiff had recovered judgment in 
the Common Pleas I)ivision for a money demand ; and, 
to enforce equitable execution, he obtained, in the same 
action, ex parte in the vacation, the appointment of a 
receiver of the defendant's mortgaged estates. It ap- 
peared that on the same day, but earlier in the day, a 
receiver of the defendant's property had been appointed 
by the Bankruptcy Court on a bankruptcy petition 
presented against him. The action had been transferred 
to this Division, and the plaintiff now moved to con- 
tinue the receiver. The defendant's bankruptcy was 
eventually turned into liquidation by arrangement, and 
the receiver appointed continued in the liqmdation. 

Mr, Ince and Mr, Fooks for the plaintiff. 

Mr, Macnaghten and Mr, Oswald for the defendant's 
trustee in liquidation. 

The Mastkb of the Rolls, although not without 
doubt, held (1) that the motion for a receiver was pro- 
perly made in the action in the Common Pleas Division, 
and that no new action to enforce the judgment need be 
commenced in the Chancery Division ; but (2) that the 
motion must, on the merits, be refused, as the receiver 
in the bankruptcy had priority, and that the property 
passed to the trustee in liquidation. 



^A?!L^^''"'lSnEBHAN V. ThbGbeat Eabtebn 
Nov!' J J Railway Company. 

Practice — Patent — Co-owners — Want of Parties — Rules 
of Court, Order XVL, Rules 13, 14, 17. 

This was an action for an account of royalties for the 
use of a patent taken out by the plaintiff, and which was 
dated in 1873. It appeared that the plaintiff had, in 
the years 1876 and 1876, assigned part of his interest in 
his profits of the patent to certain persons who had not 
been made parties to the action. 

This was the hearing of the action ; and an objection 
was now raised by the defendant company that tne co- 
owners with the plaintiff of the patent ought to have 
been parties, either plaintiffs or defendants, to the action. 

Mr, Olasse, Mr, Arthur Charles, and Mr, Snmrt for 
the defendants. 

Mr, Higgins and Mr MSwinney for the plaintiff. 

Malins, V.C, overruled the objection on the ground 
that the defendants ought to have taken an objection at 
an earlier stage of the proceedings; and also on the 
ground that the right of one co-owner of a patent to sue 
alone was clear — referring to * Lindley on Partnership} ' 
3rd ed., vol. 1, page 09. 
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Chancery DivUionA 
Maliws, V.O. \ ViBBT V. Vteet. 



Nov. 18. 






Statute of Frauds—Letter of intending Husband— 
Agreement to settle Wife^s Property, 

This was an action by a husband against his wife and 
the infant child of the marriage, claiming a declaration 
that a letter dated January 16, 1878, written by the 
plaintiff to the lady's solicitor the day before the marriage, 
did not constitute an agreement for a settlement of the 
lady's property. 

The property in question was entirely reversionary. 
On January 14, 1878, the Rev. 0. Mackenzie, the surviv- 
ing trustee of a settlement (comprising part of the lady s 
property), wrote to the plaintiff as follows : * I trust that, 
if you are tempted to marry before the settlements are 
signed, you will, before the wedding, write a letter to our 
solicitors contracting to settle on Constance (the wife) 
all her fortune coming to her eventually ) ' and, on 
January 16, 1878, the plaintiflT, in compliance with Mr. 
Mackenzie's suggestion, wrote to the lady's solicitor as 
follows : ' In tiie event of my marriage with Miss 
Wright taking place before the settlements are ready, I 
agree to Miss Wright's fortune being settled on herself, 
subject to certain conditions chiefly relating to myself 
and the children of our marriage, if any.' The plaintiff 
afterwards made and proved a memorandum in writing 
stating the conditions referred to. The marriage took 
place on January 17, 1878. 

Mr, Millar and Mr, Warrington for the plaintiff. 

Mr. Eoeritt for the wife. 

Mr, Colt for the infant child of the marriage. 

Malins, y.O., held that the marriage must be pre- 
sumed to have taken place upon the faith of the letter 
of January 16, 1878. That letter constituted a binding 
agreement for a settlement of the lady's property ; and 
there must, therefore, be a reference to chamoers to ap- 
prove of a proper settlement. 



^^Hall v"?''''U^™^« .. Lewes and East Grin- 
Nov 16 I STEAD Railway Company. 

Lands Clauses Consolidation Act, 1846, ss. 7, 9 — Sale by 
Trustees for Parties absolutely entitled — Appointment 
of one Trustee as Surveyor, under s, 9 — Power of Sale, 
when detennining. 

The testator, T. Ilopkinson (who died on July 28, 
1878), after appointing executors and trustees, be- 
queathed all his residuarv estate to them upon trust for 
his wife for life, and, after her decease, upon trust to 
pay, assign, transfer, or assure the same unto his two 
daughters — of whom the plaintiff was one — in equal 
shares, for their separate use, with a certain gift over in 
favour of their issue, in events which did not happen ; 
and, * for the purpose of division,' ho thereby empowered 
his trustees to sell his residuary estate. One of the 
trustees was an eminent surveyor, and the will contained 
a special clause enabling any professional trustee to 
charge for his professional services. The defendant rail- 
way company gave the testator a notice to treat for the 
purchase of a part of a certain freehold property, and, 
after the testator's death, the trustoos and the tenant for 
life served the company with a notice, under section 92 
of the Lands Clauses Act, requiring them to take the 
whole property, and brought an action against the com- 
pany to enforce such notice. In January, 1879, the 
tenant for life died, and in February the company sub- 



mitted to take the whole, and offered 8,300/. The 
trustees then caused a valuation to be nuide, nnder 
section 9, by 'two able practical sarveyors,' the 
trustee who was a Burveyor beinj? himself ap- 

S minted as surveyor on the part of the trustee. 
y the valuation so made, the pnce was fixed at 8,400/., 
and 100/. for surveyor's fee. The plaintiff haying 
declined to concur m the sale, the conveyance was 
taken from the trustees alone, the beneficiaries not being 
made parties. The conveyance recited that the tmstees 
had agreed to sell for a pnce to be ascertained by valu- 
ation ; and by it the trustees purported to convey under 
the powers conferred on them by the Lands Clauses Act, 
' or otherwise.' 

This action was brought to obtain a declaration that 
{he sale was ineffectual as regarded the plaintiff's un- 
divided moiety, upon the grounds, first, that the power 
of sale g^ven by the will ceased on the death of the 
tenant for life, and that, therefore, the trustees could 
not exercise that power ; secondly, that the trustees, 
being mere trustees for persons sui juris absolutely 
entitled, were not empowered to sell under section 7 of 
the Lands Clauses Act ; and, thirdly, that even if they 
were so empowered, they had not duly proceeded under 
the Act, as the valuation by one of the trustees as sur- 
veyor on behalf of the trustees was informal. 

Mr, Kehexoich and Mr, Shebbeare for the plaintiff. J 

Mr, W, Pearson and Mr, Prior for the company. 

Hall, V.O., held, first, that the power of sale con- 
tained in the will ceased on the death of the tenant for 
life ; secondly, that the trustees were persons empowered 
to sell under section 7 of the Lands Clauses Act; but, 
thirdly, that they had not duly proceeded under the Act, 
inasmuch as the appointment of one of themselves to act 
as surveyor, under section 9, was a fatal irregularity, and 
also because the Act did not empower them to sell for a 
price to be fixed by valuation, but only to sell for a price 
fixed by agreement, and afterwards to ascertain by valu- 
ation whether such price was sufiicient ; and he gave 
judgment for the pltdntiffs. 



Q^^^Bmchm^ ^- ^^^^- 

Penal Action — Limitation — Party grieved — Goldsmiths' 

Company— Counterfeit Hall-mark— 7 ^ 8 Vict, c. 22 

— 8 <S- 4 Wm, IV, c. 42, s, 8. 

Action by the deputy-warden of tlie Goldsmiths' 
Company of London against the defendant, a dealer in 
silver wares, to recover penalties for having sold in the 
year 1872 divers wares of silver, which had thereupon a 
counterfeit imitation of the Goldsmiths' Company's mark, 
under 7 & 8 Vict. c. 22. Plea, that the alleged cause of 
action did not accrue within two years before action 
brought. Demurrer, on the ground that the Goldsmiths* 
Company were not a party grieved within 3 & 4 Wm. 
lY. c. 42, so as to be bound by that or any other statute. 

A, Wills {Coron and Herbert Pollock with him) in 
support of the demurrer. 

Sir J. Holker {Crump with him) contra. 

Cur, ado, vult, 

Nov. 17.— The Court (Fibld, J., and Mahistt, J.) 
gave judgm<mt for the defendant ; holding that, as the 
statute had given to the specified companies certain pri- 
vilegos and imposed on them certain duties, and had 
given them a right to recover and retain these penalties, 
they were parties grieved and bound to sue within two 
years. Detnurrer overruled. 
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. The North 



AND SOTTTH WALES BaNS. 



Sill of Exchange — ^Principal and Surety — Hight of 7n- 
dorser to Securities of Acceptor in Hands of Creditor, 

This was an appeal from a decision of the Court of 
Appeal (reportea 48 Law J. Rep. Chanc. 376), which 
leyersed a judgment of the Vice-Chancellor of the 
BQchy of Lancaster. 

S. 0. Radford, one of the partners in the firm of S. 
Radford & Sons, deposited with the North and Soutii 
Wales Bank certain securities to secure the beJance 
from time to time due to the bank by the firm. S. Rad- 
ford & Co. subsequently became bankrupt, bein^ at the 
time indebted to the bank, amongst other things, on 
three bills of exchange, drawn on S. Radford & Co., in- 

TOl. YV. 



dorsed by Duncan, Fox, & Co., and discounted for the 
latter by the bank. The securities deposited by S. C. 
Radford were more than suflScient to discharge all debts 
of the bankrupts to the bank, including those due in 
respect of the biUs in question. 

The bank demanded payment of the amount due on 
the bills from Duncan, Fox, & Co., who thereupon 
commenced this action, claiming a declaration that they 
were sureties for S. Radford & Co. in respect of the 
amounts due on the biUs, and that the bank might be 
ordered, upon payment by them of the balance of 
account found to be due from the bankrupt to the bank, 
to deliver the securities to them ; and they also claimed, 
as equitable mortgagees, foreclosure against S. C. Rad- 
ford. 

The bank were in the position of stakeholders, the 
real defendants being Balfour, Williamson, & Co., who 
were appointed to represent the unsecured creditors of 
thebenkrupto. Di^tged by^^OOglC 
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The Yice-Ohancellor held the plaintiffs entitled to 
the relief asked ; but the Court of Appeal held other- 
wise. 

The plaintifis appealed. 

Mr. Kay and Mr. HMnsan {Mr. Kemlle with them) 
for the appeU&nts. 

Mr. Benjamin and Mr. Marten {Mr. F. Thompson 
with them) for the respondents, Balfour, Williamson, 
&Co. 

Sin H. Jack9on, Mr. Peile, and Mr. Botch for the 
hank. 

Their Lordships (Lord Selborne, L.C, Lord 
Blacxbitrn, and Lord Gordon) reversed the judgment 
of the Oourt of Appeal ; and restored that of the Vice- 
Chancellor. 



Nov. 24 27. ' } ^^'i^^^ '^^ '^^OTHBR V. Mbllon. 

Stuband and Wife — Wife 8 Authority to pledge 
Hutband^t Credit for Nec^arie^-^SecrUBevocation of 
Authority. 

This was an appeal from a judgment of the Oourt of 
Appeal (reported 49 Law J. Rep. Q.B. 497) which 
amrmed a judgment of Bowsir, J. 

The action was brought to recover 42/. for clothing 
supplied for the defendant's wife and children on the 
order of the wife daring cohabitation. It was admitted 
that the articles supolied were necessaries. There had 
been no previous dealings with the plaintifls ; and, some 
time before the goods in question were ordered, the de- 
fendant had forbidden his wife to buy goods on his 
credit, but had not in any way published the fact that he 
had so forbidden her. 

Bowen, J., gave judgment for the defendant ; and his 
decision was affirmed by the Court of Appeal. 
The plaintiffs appealed. 

Mr. Benjamin and Mr. A. L. Smith for the 
pellanta. 

Mr. Willis and Mr. M^Call for the respondent. 

Their Lordships (Lord Sblborhb, L.O., Lord 
Blaosburit, and Lord Watson) held that the decision 
in JoUy v. Bees, 33 Law J. Rep. O.P. 177 ; 16 C. B. 
Rep. (n.s.) 628, was correct, and governed this case. The 
appeal was dismissed, with costs. 



ap- 



OOURT OF APPEAL. 



Court of Appeal, ^ 
Baooallat, L.J. 

Brbtt, L.J. ►Smith v. Oowhll. 

OOTTON, L.J, 

Nov. 24. 

Judgment Debtor po»eued of Equity of Bedemption — 
Mode and Time of ap/dyfny for Bceiver — Interlo- 
cutory Order --27 > 28 Fict. r. \\2, $. X^Xniicature 
^c^l873,s.26,«iiAs. 8-"i2ii/M Court, Order XLII., 
Bules 1, 23. 

Appeal from the Queen's Bench Division. 

The plaintiff obtained judgment in an action in the 
Queen*s Bench Division. lie sued out an eleyit] the 
sheriff returned nihil, lie then applied, by motion, in 



the Queen's Bench Division for a receiver. TheQaeen*s 
Bench Division refused the motion. 

The pkintiff appealed. 

Mr. Willis Bund for the appellant. 

Mr. B. WHliams for the defendant. 

Their Lordships allowed the appeal, and granted tlie 
order; holding that an application for a receiver in an 
action can, since the Judicature Act, be made in the 
Division of the Oourt in which judgment in an action 
brought u signed, and without bringing a new action 
on that judgment. 



BeSiASLBY. JSr/Mir^0 Mil WARD. 



Court of Appeal. ^ 

James, L.J. 

Cotton, L.J. 

Lttsh, L.J. 

Nov. 25. 

Liquidation — Beyistration of Besolutions — Prior Adjudi" 
cation of Bankruptcy. 

On October 4, 1880, Stanley was adjudicated a bank- 
rupt on the petition of Messrs. Milwud. Stanley filed 
a liquidation petition ; and the first meeting of the cre- 
ditors under the liquidation was held on October 11, 
when resolutions were passed for liquidation of the bank- 
rupt's a&irs by arrangement, and to accept 6d. in the 
pound ; and at a second meeting, held on October 22, 
the resolutions were confirmed. 

Before the second meeting Stanley's solicitors were 
served with notice of Messrs. Milward's objection to 
the registration of the resolutions, on the ground, among 
others, that Stanley had been adjudicated a bankrupt. 

^Ix. Registrar Pepys, sitting for the Ohirf Jitdoe, 
overruling the objection, ordered the resolutions to be 
registered. 

Messrs. Milward appealed. 

Mr. Finlay Knight for the appellants. 

Mr. MCaU, contrd, relied on Ex parte Davis, re Buss, 
L. R, 2 Chanc. Div. 231. 

Their Lordships reversed the decision of the registrar, 
and annulled the registration. 



>Jn rtfEAOesTT. ExparteWiUJAMB. 



Court of Appeal. 

James, L.J . 

OoTTON, L.J. 

Lush, L. J. 

Nov. 25. 

Mortgage — Consolidation — One Security no longer 
existing. 

Raggett and Williams, two of the bankrupts, were in 
partnership ; and, on April 4, 1877, they took a lease of 
certain premises, which they used afterwards as an office. 
That lease contained a proviso determining the lease on 
the bankruptcy of the lessees. 

The leasehold premises were mortgaged by Raggett 
and Williams to another person named vVilliams. 

On June 13, 1877, Raggett and Williams took into 
partnership Beadon : and, by clause 3 of the partnership 
deed, it was agreed that the offices should be held by 
the other two partners in trust and as a part of the capital 

of the partnership. 
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The parlnere after-wards, on March 21, 1879, mortgaged 
to the same mortgagee (Williams) a debt owing to them 
and certain securities which they held for the same. 

On July 23, 1879, the partners became bankrupt, and 
the lease determined under the proviso. 

The mortgagee claimed to consolidate the debt due 
on the leasehold premises with the other secuntv, al- 
though the lease had determined. 

Mr. Begistrar Pepjs refused the application. 

The creditor appealed. 

Mr» Homer for the appellant. 

Mr, Window and Mr, Lnwrence, contrd. 

Their Lordships dismissed the appeal, with costs ; 
holding that, when one of the securities had ceased to 
exist, the right to consolidate had gone ; Jambs, L.J., 
holding that a mortgagee had no right tu conaolidate 
a mortgage made by three persons, with a mortgage 
by two as trustees for the three. 



WmsPFAR V. The Accident 
Inbitrancb Company. 



Court of Appeal, 

LOBD GOLARIDGB, C.J. 

Baggallat, L.J. 

Bbeit, L. J. 

Not. 29. 

Iruurance — Construction of Policy— Death hy Drowning, 

Appeal of the defendants from a judgment of the 
Exchequer DiTision on a special case. Action by an 
executor to recover 1,000;. on a policy of insurance 
agunst death or accident effected with the defendants. 

The sum insured for became payable in case the in- 
sured * shall sustain any personal injury caused by acci- 
dental external and visible means. . . . And the direct 
effect of such injury shall occasion the death of the 
insured within three calendar months of the happening 
of such injury ;' with a proviso that ' this insurance shall 
not extend to death by suicide ... or to any injury 
caused by or arising from natural disease, or weakness 
or exhaustion conseauent upon disease.' The insured 
had an ej^ileptic fit wiiilst crosnng a shallow stream, and 
fell into it and was drowned. 

Mr, A. Cohen and Mr, Oainsford Bruce for the 
defendants. 

Mr. F. O, Chimp for the plaintiff. 

Th&x LoBDSHiPs unanimouslj affirmed the judgment 
of the Exchequer Division ; being of opinion that, on the 
true construction of the policy, tlie death of the insured 
was caused hy one of the injuries insured ogainst, and 
was not within the exceptions in the proviso. 



Vernon v, Vbstrt op St. James's, 
Westminster. 



Court of Appeal,' 

Jambs, L. J. 

Cotton, L. J. 

Lush, L. J. 

Nov. 16, 27, 29, 

80. 

Nuitance — Urinal— Metropolis Local Management Act 
(18 & 19 Vict. c. 120)— Jn/tt/Mrftbn. 

Appeal by the vestry from the decision of Malikb, V.C. 
Ihe case is reported 49 Law J. Bep. Chanc. IdO. 



Mr» Bristowe 
appellants. 

Mr, Olasse and Mr. SamiMl 
plaintiff, were not called upon. 

Their IjOROSHIPS dismissed the appeal, with costs. 



and Mr. Gregory Walker for the 
Dickinson, for the 



Court of Appeal. 

Lord Selborne, L.O. 

Baggallay, Lj.J, J- Carter v. Stitbbs. 

Brett, L.J, 

Dec. 1. 

Fraciice^Kvtension of Time— Order LVILf Rule 6.' 

Appeal from the Common Pleas Division. 

On June 17 a Master's order was made dismissing the 
action unless the plaintiff answered certain interroga- 
tories within seven days. The plaintiff swore an affidavit 
in answer to the interrogatories on the seventh day, but 
did not file it until the eighth day. 

On July 2 the plaintiff took out a summons to rescind 
the order of June 17, and on July 9 a Master made an 
order rescinding it. On apped to Hawkins, J., at 
chambers, the healing of the appeal summons was ad- 
journed until July ^. In the meantime the plaintiff 
took out two further summonses— one, to show cause 
why the time for appealing from the order of June 17 
should not be extended ; and the other, to show cause 
why the same order should not be varied by altering the 
seven days to fourteen. On July 20, Hawkins, J., made 
an order in favour of the plaintiff on each of the two 
summonses. 

The Common Pleas Division affirmed this order, and 
rescinded the order of July 9. 

The defendant appealed. 

Mr. Qould for the defendant. 

Mr. R, T, Reid for the phiintiff. 

Their Lordships held that Hawkins, J., had iurisdio- 
tion to make the orders appealed aj;ainst ; that the Court 
would not interfere witn the discretion exercised by 
Hawkins, J., and the Common Pleas Division ; and they 
therefore dismissed the appeal. 



HIGH COURT OP JUSTICE. 



• Ashton V, Shoreock. 



Chancery Division, 
Jbssel, M.R. 
Nov. 20. J 

Practice — Motion for Release of Prisoner — Precedence 
over other Motions, 

In this case a question was raised whether a motion 
for the release of a prisoner in custody for a contempt 
was entitled to precedence on motion days over other 
motions. 

Mr, Bagshawsy Mr, Heath, and Mr. Farwell for the 
^^'^' Digitized by ^^OOgie 



136 [VOL. 15.] 



THE LAW JOUENAL. 



rHonsof CASK 

L Dea4,1880. 



The Mastsb of the Rolls said tliat sach a motion 
was always entitled to precedence over any other motion, 
as it affected the liberty of the subject. 



CorLDERT V, Baktrum. 



Chancery Division. ] 
Jessel, M.R. 
Not. 29, 30. J 

Debtor and Creditor — Composition — Security — Valu-- 
ation — m^ht to surplits Proceeds — Bunkruptcy Act, 
imd—Bankntptcy Mules, 1870. 

In this case the plaintiffs were debtors, who had made 
a composition with their creditors under the Bankruptcy 
Act, 18C9. The defendants were secui«d creditors, who 
put a ralue on their security, and proyed and received 
the composition on the difference. The security realised 
more than the yalue named by the creditors ; and this 
action was brought to recover the BurpluB, and for a re- 
conveyance. 

Mr, Ince and Mr, Mnidlow for the plaintiffs. 

Mr, Inyle Joyce for the trustee of the composition 
deed. 

Mr, Roxburgh, Mr, C9iitty, Mr. Eatttoick, and Mr, 
Hart for the defendants. 

The Masieb of the Rolls held that the composition 
and value placed on the security when paid were a com- 
plete satisfaction for the debt ; and he accordingly gave 
judgment for the plaintiffs. 



?ry Division, 1 
COK, V.C. \ . 
r. 20, 27. J 



Chancery Division, 

Bacok, V.C. \ Re LT?yNARD. Theobald v. Kino. 

Nov. 



WiU — Wasting Securities — Leaseholds — Conversion — 
Discretion to Trustees, 

Further consideration. 

A testator directed his trustees to stand possessed of 
his real and personal property, upon trust, for his 
daughter Emily King for her natural life, and subject 
thereto for her children. 

The will contained the following proviso : * It shall be 
lawful for my said trustees or trustee, in their or his 
absolute discretion, and if and when they shall think fit, 
but not otherwise, to sell and dispose of the said free- 
hold and leasehold hereditaments, and personal estate 
not consisting of money . . . and, generally, in such 
manner as my said trustees or trustee, ... at their or 
his discretion, shall see fit, and in every respect as he or 
they could sell the same if beneficially entitled thereto.' 
Part of the property consisted of leaseholds, held for 
short unexpired terms, which the trustees had not yet 
sold. 

The children contended that they were entitled to 
have the leaseholds converted at once; the daughter 
that she was entitled to enjoy them in specie. 

Sir H, M, Jackson and Mr, Bush for the trustees. 

Mr, Simmands for the daughter Emily King. 

Mr, C. E, Turner for the children. 

Bacon, V.O.: No case haa ever yet decided that, 
where the troateea have a discretion whether to sell or 



to leave nnsold, wasting property must be converted. 
Brown y. OMUfy, Law J. Rep. 2 Chanc. 752, is no de- 
cision to the contrary, as it depended upon its own 
particular facts, which are not tne facts m this case. 
In my opinion, the tenant for life is entitled to the in- 
come or the unconverted leaseholds so long as the 
trustees, in their discretion, retain them unconverted. 



Oiancery Division, 

Hall, V.O. 

Nov. 20. 



1 W 



TB Valley Railway 

PANY V. II AWES. 



COM- 



Practice—Third PaHy Notices-Rule^ of Court, 187^ 
Order XVL, Rules 17, 18, 21. 

In an action by the above company, against their 
directors, contractors, and financiers, seeking to hold the 
defendants personally liable for a sum of money alleged 
to have been imnroperly paid to the shareholders, out of 
the capital of tne company, by way of dividend, the 
defendants took out a summons for leave to serve third 
party notices on the shareholders, under Order X V^I., Rule 
18. on the ground that, if the defendants should be 
held so liable, they would have a riffht over against the 
shareholders, to recover from them tne sums received by 
them as dividends. It was stated that the shareholders 
were 460 in number. The summons having been ad- 
journed into Court, two questions were separately 
argued : viz. (1) whether the application for leave in 
si^ a case should be ex parte or on notice to the 
plaintifis ; and (2) whether tne case was one in which 
the leave should be granted. 

Mr, Romer, for the defendants, argued, first, that, on 
an application for leave to serve a third party notice 
pure and simj^e, under Rule 18 (as distinguished from a 
notice under Rule 17), the plaintiff was in no wise af- 
fiseted until further proceedings were taken under Rules 
20 and 21, and that, thereforo, the application ought to 
be made ex parte ; and, secondly, that the case was a 
simple case of a right to indemmty, in which the grant- 
ing of the leave would not embiurrass or interfere with 
the conduct of the action by the plaintiffs. 

Mr. Whitehome, contrd. 

Hall, Y.C, held that applications for leave to serve 
a third party notice, under Order XVI., Rule 18, ought, 
in every case, to be upon notice ; and that, in the ezer^ 
dse of his indicial discretion, he ought not to grant the 
leave, as the granting of it might materially emlMurrass 
the plaintifia in their farther proceedings in the action. 



Chancery Division. 

Hall, V.O. 

Nov. 27. 



} 



In re Trade Marks Rboistratioit 
Acts. Sykbs St Co.'s Applica- 
noHs. 



Trade Mark^—BUacher^s Mark^Inititd Letters of Firm 
— Diitmotiveness — Registration with Note as to Mode 
ofUeer. 

Motion to direct applications for registration to be 

proceeded vnth of two marks placed in the second cIasb 

Dy the committee of experts for cotton mpa^a^r^ ■ o 
*^ Digitized byVJiOOy IC 
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The marks were (1) a shield enclosing a swan, and the 
letters S. & Oo. E. in a certain position, and other vary- 
ing letters ; (2) a shield enclosing the letters R. S. £. 
in a certain position, and other varying letters. 

The varying letters were stated to denote the month 
and year and the maker up of the piece. 

The applicants were calico hleachers, and stated that 
the marks were intended to he used, as they had heen 
used, in the inside fold of the pieces on which they were 
stamped ; whereas merchants and manufacturers* quality, 
marks, and initials were stamped on the outside of the 
piece. 

Mr. Graham Hastings and Mr, E, S, Ford for llie 
applicants. 

Mr. Bigby^ for the registrar : The shields are mere 
holders, which the committee, under instructions from 
the commissioners of patents, put out of consideration. 
Letters representing the initials of firms, or denoting 
quali^, are in general use in the cotton trade, and, 
tnezefore, have been always refused regutration. With 
ref^ard to the swan, there are many applications re- 
lating to similar devices. 

Hall, V.O., considered the marks distinctive within 
the meaning of the statute ; and the mode of user could 
he restricted hy a note upon the register, so as to pre- 
vent confusion with other marki used in the cotton 
trade. He directed the registration to he proceeded 
with, and a note to he put on the register stating that 
the marks were to he stamped on the inside fold of the 
piece ; and that the swan was not to he used alone as a 
mark. 



Chancery Division, I ri»x.«« 
HaSl,V.O. l^^^^^ 
Nov. 27. J 



V, The Mrtropolitan 
Board op Works. 



Fmes and Jtecoveries AcHS^4 Wm. I V, c. 74), s, 77— 
Coim&gance of Married Woman^s Lands— Concurrence 
of Husband — Exectdion of Conveyance — Summons 
under the Vendor and Purchaser Act, 1874. 

F. G. Green and Mary Ann, his wife, were parties to 
an indenture, whereby a share of real estate belonging 
to the wife (the legal estate being vested in trustees; 
waa expressed to be conveyed to the husband. The 
deed was executed by the wife and the trustees, and 
separately acknawledged by the wife, hut was not exe- 
cuted by the husband. It was prepared upon the hus- 
band's instructions, and he afterwards acted as owner of 
the property. He had since died. 

Mr. PoumaU, for the purchasers, contended that the 
wife's estate did not pass, her husband not having con- 
curred in the deed. 

Mr. Vernon It, Smith, for the vendors : Concurrence 
does not merelv mean joining in the execution (sec- 
tion 91) ; and the husband sufficiently concurred. 

Mr. Chester for Mrs. Green. 

Ha£L, y.O., held that the deed was ineffectual to 

Ki the wife's estate without actual execution by the 
band. 



^^"S V 0^' I S^^ ^- Thb H0T78E Property and 

Nov 29 J ^J'f^^'™^^ OOICPAKT (LllCIIED). 

Landlord and Tenant— Construction of Lease— Lessee's 
License to assign not to be unreasonably withheld — 
Covenant by Lessor, or Qualification of Lessee^ s Cove* 
nant. 

The plaintiff sought an injunction restrtdnine the 
defendants from unreasonably vrithholding tiieir bcense 
to an underlease hy bim of certain property which he 
held under a lease from tbeir predecessors in title, or 
damages for such unreasonable withholding. 

The statement of claim showed that the lease con- 
tained, among the lessee's covenants, a covenant not to 
assign or underlet without the lessor's consent in writ- 
ing ', ' but such consent not to be unreasonably withheld.' 
The defendants demurred to this pleading, on the ground 
that it showed no covenant or contract hinding them to 
grant the license. 

Mr. Oraham Hastings and Mr. Oover for the de- 
murrer. 

Mr, W. Pearson and Mr. Northmore Lawrence for the 
plaintiff. 

Hall, V.C, allowed the demurrer. 



Chancery Division, ] 
Hall, V.C. 

Nov. 29. J 



Kane v. Eaxe. 



Marriage Settlement— Covenant to settle after^aequired 
Property — Exception of Property otherwise settled'^ 
Property given to Wife to her separate Use. 

Mr. and Mrs. Kane's marriage settlement contained a 
covenant by the intended husband and wife severally 
with the trustees, for the settlement of property coming 
to her during their joint lives, except pronerty which 
should previously be otherwise settled. The trusts of 
the settlement were for the separate use of the wife for 
life without power of anticipation ; then for the husband 
till he should marry again ; and, subsequently, for the 
benefit of the children. 

During the coverture Mrs. Grooch made a codicil be- 
queathing to Mrs. Kane 2,000/. for her sole and sepiurate 
use; and the husband and children of the marriage 
sought a declaration that this legacy was bound by the * 
marriage settlement. 

Mr. W. F. Robinson and Mr, Blaekmore for the 
plaintiffs. 

Mr, Graham Hastings and Mr. Ingle Joyce for the 

wife. 

Mr, CottreU for the trustee. 

Hall, V.C, held that the le^y was, by virtue of 
the trust for separate use, withm the exception to the 
covenant; and was not Jraund by ^^^i^mge settle- 
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Chancery DiMon, 

Fry, J. }-Sykss v. Brook. 

Nov. 29. 

Practice— Official Referees— Trial. 

Both the parties to this action were desirous that 
certain issues should be referred to an official referee ; 
and, when the action came on for trial, application was 
made to the judge for such reference. And it was sub- 
mitted that the proper course was to direct the refer- 
ence, and order the trial to stand over ; and not to give 
judgment and direct the reference under the judgment, 
and reserve further consideration. 

Mr, Eyre for the plaintiff. 

Mr, Millar and Mr, Oregcry Walker for the de- 
fendant. 

Fbt, J., directed the reference, and ordered the action 
to stand over. 






i 



Poor Law — Pavper — Order of Removal made without 
corroborative Evidence — Appeal to Seseions — Orounds 
of Appeal — Reception of corroborative Evidence on 
Appeal, 

Case stated from quarter sessions. 

The pauper was the widow of J. AV. (who died in 
February, 1879), and had resided with him, from 
1871 till the time of his death, in the Monmouth Union. 
Between 1871 and 1876 the residence was such as to 
render her and her husband iiremovable. In 1876, and 
subsequently, the pauper and her husband received relief 
from tne Monmouth Union while residing in it. After 
the death of J. W. the pauper went to reside in the 
AbeTgAvenny Union, and oecame chargeable thereto 
shortly afterwards. 

On March 26, 1879, an order was made by two jus- 
tices for the removal of the pauper to the Monmouth 
Union, upon the evidence of the pauper only, without 
any corroboration. 

The guardians of the Monmouth Union appealed to 
the sessions, on the grounds that (1) the pauper 
had not acquired a residence for a term of three 
years prior to February, 1879, according to 89 & 
40 Vict. c. 61, 8. 34; -and (2) that there was no 
corroboration of the pauper's evidence before the 
justices making the order of removal, as required by the 
same section. The sessions held that it was competent 
to them to receive corroborative evidence which they 
considered to be sufficient ; but they decided that the 
pauper had not acquired a settlement, by residence, 
within 39 & 40 Vict, c, 61, s. 34 ; consequently they 
quashed the order of removed. 

A, T, Lawrence^ in support of the order of the 
sessions, admitted that a residence had been acquired 
in the Monmouth Union under 39 & 40 Vict. c. 61, s. 34 
(see The Ghutrdiane of the Brompton Union v. The 
OtMrdiattB of the Carltele Union^ 47 Law J. Bep. M.O. 



114) ; but contended that the order, which was ad- 
mittwily bad, when made, for want of corroborative 
evidence, could not be remedied, on appeal, by the 
recepdon of corroborative evidence. 

Maddy, contrd, argued that the appeal to the sesuons 
was in the nature of a rehearing, and that, accordingly, 
the evidence was rightly received, even though it was 
not given at the time when the order was made. 

Cur, ado, vult. 

The OoiTRT (Manibtt, J., and Bowbk, J.) held that, 
upon the above facts, the sessions rightly received cor- 
roborative evidence, there being other grounds of appeal 
which could not be decided without hearing ^ such 
evidence. Whether they could have received it if the 
oidy ground of appeal hiad baen that the order of re- 
moval was a nuUity, owing to its having heea made 
upon the evidence of the pauper onlyi without anj 
corroboration— Qwere, 

Order of removal confirmed. 



Queen'e Bench Division A Olarkb (Appellakt) v, Tbb 
{Magistrates' Case.') \ Aldkebttbt Uhioit (R»- 

Nov. 20, 27. J SPONDBNTS). 

Poor Rate-^Refreshment Qmtractor-^Quarter Sessions-- 
Appeal against AssessmetU-^AdmissiMity of Evidence 
-^Annual Value less than Rent— Case stated by Ses- 
stofw— JVb * Certiorari '—Costs of Proceedings in Supe^ 
rior CouH'-Rulesof CouH, 1880, Order LXH., Rules 
65,69. 

The appellant was a refreshment contractor and the 
lessee of^e refreshment rooms at the Salisbury station 
of the London and South- Western Railway. The 
appelant was rated by the respondents, on July 19, 
1879, at 1,000^. gross estimated rental, and 900/. rate- 
able value. On appeal to the sessions, the appellant 
contended that he nad made a mistake in offenng so 
large a rental, and that he was over-rated by several 
hundred pounds. In order to prove this, he tendered 
evidence as to sums received, and also prices actually 
paid for provisions and salaries ; but such evidence was 
objected to by the respondents, on the ground that the 
appellant, after offering to pay the particular rent, could 
not be heard to say that the annual value was less than 
such rent. The seflsions, however, overruled the ob- 
jection, and, having heard the evidence, reduced the 
rate. The question raised was, whether the evidence 
was admissible. 

Meadows Whits (Sullen with him) for the appellants. 

A, WUls and Prior Qoldney for the respondents. 

The OoTTRT (FiBLD, J., and Bowbn, J.) held that the 
evidence in question was admissible, and aocozdiiq;ij 
they confirmed the order of the sessions. • 

On a subsequent day (November 27) Meadows WhUe 
applied for costs. By the Summary Jurisdiction Act 1879 
(42 & 43 Vict. c. 49) , s. 40, a writ o^certior<ni is no longer 
required for the removal to this Court of an order in re- 
lauon to which a special case is stated by the seesioss. 
There is no machinery provided at present as to wha^ IM- 
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to be done in these cases. [Field, J. : The proper 
coarse is for the appellant to apnly to the clerk of the 
peace to f^et the order transmittea to the Grown Office.] 
The application for costs is made under the Rules of 
Oonrt, 1880, Order LXII., Role 65, by which the rules 
of the Supreme Court as to costs (see Order LV.) are to 
apply to all ciril proceedings on the Crown side of the 
Queen's Bench Division. Rule 59 of the same Order 
(LXII), no doubt, says that ' for the purpose of this Order 
proceedlDgs in mandamus, quo warranto, and prohibiUon 
shall be deemed citU proceedings ; * but the framers of the 
rule did not thereby intend to exclude all other civil 
proceedings on the Crown aide. The fact is there is some- 
times something ofaauaai-criminal nature in the three 
proceedings mentioned in Rule 59, and but for that rule it 
IS doubtful whelJier they could have been classed as 
' civil proceedings.' Under Order LV. of the Rules of 
Court, 1875, the costs incident to proceedings in the 
High Court are in the discretion ot the Court; and 
under that order the present application is made. 

A, Wills, for the respondents, admitted that he could 
not successfully resist tne application. 

The Court (Fibld, J., and Maitibty, J.): Order 
LXII., Rule 59, was not intended to be confined to the 
three proceedings therein mentioned, but was framed 
ex abundanti cautM, The general policy of the order 
is that costs should be in the discretion of the Court. 

Application for costs granted. 



Common Tleas Division, ] 
Nov. 20. I 



Carbabd r. Meek. 



Bill of Sale — Consideration — Prior unregistered Bill of 
5flA5— 41 ^ 42 Vict. c. 31, ss. 4, 9. 

Interpleader issue to determine whether certain goods 
in the possession of one Blin were the property of the 

Slaintin, who claimed them under a bill of sale *, or the 
efendant, who had seized them in execution of a judg- 
ment recovered against Blin. 

In November, 1878, part of the same goods had been 
seized by the sheri£f for a debt of 28/., and thereupon 
sold by nim to the plaintiff for that amount. The re- 
ceipt g^ven by the sheriff was not registered. At ike 
same time, the plaintiff purchased the remainder of the 
goods for 81/., and took a receipt from Blin. This re- 
ceipt was not roistered. On January 10, 1879, an 
execution was levied on the same goods for 13/. The 
nlaintiff claimed them, and the sheriff interpleaded. 
On the hearing of the interpleader summons the daim 
of the plaintiff was barred. The plaintiff thereupon paid 
to the sheriff 16/., the amount for which the execu- 
tion was levied, and took from Blin a bill of sale on all 
the before-mentioned goods, which bill was expressed to 
be made ' in consideration of the payment of 81/. by 
Carrard to Blin, and in further consideration of the pay- 
ment of 16/. by the said Carrard to the sheriff for and 
at the request of the said Blin.' The defendant subse- 
quently obtained judgment against Blin for 79/. ; ex- 
ecution was leviea for that amount on the before- 



mentioned goods, and they were now claimed by the 
plaintiff. 

T. Wmes Chitty for the plaintiff. 

Wallace, for the defendant, contended that the con- 
sideration was not truly stated in the bill of sale within 
the meaning of section 8 of the Bills of Sale Act, 1878 
(41 & 42 Vict c. 81) ; and that, as it had been given 
in lieu of the receipt of November, 1878, which oognt to 
have been registered, it was void under section 9 of the 
said Act, by which it is enacted that ' where a subse- 
quent bill of sale is executed within or on the ezpira^- 
tion of seven days afber the execution of a prior un- 
registered bill of sale, and comprises all or any part of 
the personal chattels comprised in such bill of sale, then, 
if such subsequent bill of sale is given as a security for 
the same debt as is secured by the prior bill of sale, it 
shall be absolutely void, unless it is proved that the siib' 
sequent bill of sale was given for the purnose of cor- 
recting some .material error in the prior Dill of ssde, 
and not for the purpose of evading this Act.' 

The CoTTRT (Liin)LBT, J., and Lopes, J.) held that 
the consideration was truly stated ; and that the bill of 
sale was not ejected by section 9, which did not apply 
to bills of sale executed after the expiration of the 
seven days. 

Judgment for the plaintiff. 



rGsAiKeER (Appellant) v, 
Cotnmon Pleas Division, Athslbt & Co. (R»- 
(Magistratetf Case,) - sponsbnts). 

Nov. 29. Bromley (Appellant) v, 

Tams (Respondent). 

Employers and Workmen Act, 1876, ss, 3, 10— Workman 
employing Suihworkmen, 

The facts in both cases were substantially the same. 
The respondents were earthenware manufacturers, and 
the appellants were in their employ as potters' printen. 
By the custom of the trade, the potter printer contracted to 
work from Martinmas to Martinmas, subject to a month's 
notice to quit ; and he employed another person, called a 
transferrer, to assbt him in his work. The respondents 
having proposed to reduce the wages of the workmen 
in their employ, the matter was submitted to arbilara- 
tion, and resulted in an award making a reduction 
of 8^ per cent, to commence from the ensuing Martinmas. 
The appellants and other workmen were willing to con- 
tinue their employment at the reduced rate, but the 
transferrers refused, and went out on strike. The 
appellants continued each day to present themselves at 
the works of the respondents reaay to work, but were 
unable to do so in consequence of the strike of the trans- 
ferrers. The appellants were summoned before the 
stipendiary magistrate for Stoke-upon-Trent for absent- 
ing themselves from the respondents' employment, and 
were adjudged to be liable, and were ordered to pay 
damages and costs. From this decision they now ap- 
pealed. 

Hopwood (JR, S. Wright and DarUng with him), for 
the appeUantB, contended (1) that the dispute was 
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not a dispute within the meaning of the Employers and 
Workmen Act (88 & 39 Vict. c. 90); (2) that the 
&|ipeUant8 were not workmen within the meaning of the 
BBid Act as defined by section 10, which is as rollows : 
* The expression " workman " does not include a domestic 
or menial servant, but save as aforesaid means any person 
who being a labourer, servant in husbandry, journeyman, 
artificer, handicraftsman, miner, or otherwise engaged 
in manual labour, whether under the age of twen^-one 
yean or above that age, has entered into or works under 
a contract with an employer, whether the contract be 
made before or after the passing of this Act, be express 
or implied, oral or in writing, and be a contract of 
service, or a contract personally to execute any work or 
labour/ 

The CoTTBT (LnmusY, J., and Lofbb, J.) affirmed the 
decision of the magistrate: holding (1) that the dispute 
' arose out of, or was incidental to, the relation of em- 
ployer and workmen' within the meaning of section 3 
of the Act ; (2*^ that the appellants were workmen within 
the meaning ot section 10. 

Appeal dismmed. 



OOURT OP BANKRUPTCY. 
Bankruptcy^ 
Baooit, O.J. Vln re Yomsre. JBx parte Babwick. 

Nov. 29. J 
^tZ; of 8de-^C(mMeratim'^Bm» of Sale Act, 1878, «. 8. 

Appeal from an order of the judge of the Bedford- 
shire County Court dismissing an application bv the 
trustee in the liquidation to have a certain bill of sale, 
dated January 14, 1879, given by the debtor to Bliss 
Field, declared void, on the ground that the consider- 
ation was not truly set forth. The consideration was 
stated to be ' the sum of 65/. now advanced*' It was, 
in fust, advanced in sums of 121,, 16/., 20/., 10/., and 7/. 
(amounting to 65/. in all), at different periods firom 
April 17, 1877, up to October 16, 1878. 

Mr. E. C. Wms for the appellant, the trustee. 

Mr. Jaqaee, for the respondent, relied upon The Credit 
Company v. PoU, 42 L. T. (n.b.) 592. 

The Ohisf Judge held that the &ct8 of the case re- 
ferred to were difierent ; tJbat the consideration was not 
truly stated ; and that the appeal must be allowed, with 
costs. 
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HIGH COURT OF JUSTICE. 



Q-oton Case Beserved, ^ 
Dec. 4. J 



Rboika V, Salmov and Others. 



Cbram Lord Colrridoe, L.C.J., Field, J., Lopes, 
J., Stephen, J., and Williams, J. 

Manslaughter — Unlawful Act — Culpable Negligence, 

Case reserved bj Lord Coleridge. 

A. was a member of a rifle corps. On May 29 be 
attended tbe rifle practice. After tbe practice it was 
bis duty to take bis rifle back to tbe armonry. He did 
not do so, and tbe drill instructor missed six cartridges 
from tbe magazine wben be went tbere about balf an 
bour after tbe practice was over. A., witb B. and C, 
tben fixed a temporary target in an apple tree in a garden, 
and fired witb tbe rifle from a distance of 400 yards. 
One of tbe sbots killed a boy wbo was in the apple tree. 
Tbe jury found A., B., and C. guilty of manslaugbter. 
Tbere was no evidence wbicb of tbe prisoners fired tbe 
sbot wbidi caused deatb, and the question reserved was 

TOL.XT» 



whether there was any evidence upon which either or all 
of the prisoners could be convicted of manslaughter. 

Norris appeared for tbe prosecution. 

No counsel appeared for tbe prisoners. 

Held, that tbe conviction was right; because tbe 
prisoners all joined in a dangerous act, without taking 
proper precautions, whereby a person was killed. 

Conviction affirmed. 



Chancery Division. 

JbbsbLi M.R. 

Dec. 3. 



•Wood v, Swann. 



Practice — Writ issued by next FriendSolicitor — 7w- 
validity of FroceedmffS, 

In this case the writ bad been issued by the next 
friend of a married woman, not being a solicitor. 

Mr, C, H, Turner now moved that tbe writ and all 
subsequent proceedings in the action might be set aside, 

HH 
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on the ground of the improper issne of the writ ; and 
tlutt the next friend might pay the costs. 

The next friend did not appear. 

The Mabteb of the Rolls said that he had never 
heard that any one not a solicitor or a plaintiff in person 
could issue a writ; and he therefore made the order 
asked for. 



Chancery Division, 

Jessel, M.R. 

Dec. 6. 



' GOWAW V, GOWABT. 



'Powers of Appoint' 



Executory Settlement -^Children - 
ment. 

The testatrix in this case, by will, gave 6,000/. to be 
held by her trustees and executors until her son mar- 
ried, * the said sum then to be settled on his wife and 
children.' The son having married, a question arose as 
to the proper form of the settlement to oe made of the 
5,000/. 

Mr. Ltmgworthy for the son, the plaintiff, submitted 
that the settlement should contain a power for the hus- 
band and wife jointly during the coverture, by deed or 
wiU, and for the survivor by will, to appoint the fund 
amongst the children, with remainder in default of any 
such appointment to the children equally. But he called 
attention to the report of a case of Smithers v. Cheen 
(Seton on 'Decrees/ 676), where such powers were 
omitted from the settlement, although the form was 
stated to have been approved of by the Master of the 
Rolls as the proper settlement in the absence of any 
special circumstance. 

Mr. Cecil Russell and Mr. Langley appeared for other 
parties. 

The Master of the Rolls said that there must have 
been some special reason for the form of the settlement 
in Smithers v. Cheen, and that in ordinary cases the hus* 
band and wife, or the survivor, ou^ht to have powers of 
appointing the fund amongst the children. 



Chancery Division, 1 
Jbbsbl, M.R. . VEvAirs v, Williaxsoh. 
Dec. 6. J 



Devise of Real Estate 



'Gift of Personal Estate 
Crops. 



'Oromng 



Margaret Roose, deceased, by will made in 1879, gave 
all her real estate to her daughter, the defendant, Grace 
Williamson, for her separate use for life, with remainder 
to her children. Sue gave to her granddaughter, 
Catherine Evans Williamson, 1,000/., and all <the 
household furniture, farming stock, goods, chattels, and 
effects, which should be in and about' a farm called 
Frondeg, at the time of the testatrix's decease. And she 
gave all the residue of her personal estate to the plain- 
tiffs, upon trusts, to sell and convert and pay the income 
thereot to Grace Williamson for life, with remainder to 
her husband for life, with remainders in favour of the 
children of Grace Williamson, with a proviso that it 
should be lawful for her trustees, at the request of 
Grace Williamson, to postpone the sale of the ' farming 
stock ' on a farm called Parry's Farm, occupied by her, 



and to allow the husband of Grace Williamson to pur- 
chase the same at a valuation. 

The question in the case was, whether the growing 
crops on the real estate of the testatrix passod under the 
devise of real estate to Grace Williamson and her chil- 
dren; or whether it formed a part of the testatrix^s 
penonal estete, and so passed to her trustees, tiie plain- 
tiffs. 

Mr. Ince and Mr. J. N. Lloyd for the plaintiffs. 

Mr. Eussdl Roberts for the defendant, Grace Wil- 
liamson. 

The Master of the Rolls held that the growing 
crops passed to the plaintiffs as part of the testatrix^s 
personal estoto. 

(^ancery Division^ 

Bacon, V.C. > Johkstonb v. Gox. 
Dec. 2, 7. J 

IMcB of Commission — Mortgage — Date when Notice 
should be given — Priorities, 

This was an action to decide the priorities of three 
sets of mortgagees (who had no notice of each other's 
securities) on the sum of 800/., representing the price of 
the commission of Captain A. M. Smith. The money 
was paid to Messrs. Cox ft Co. on March 29, 1879, by 
the Army Purchase Commissioners, to be paid to Captun 
Smith ' on his reti]:ement ; ' and Messrs. Cox, according to 
their usual practice, carried it to the credit of the com- 
missioners 'on account of Captain A. M. Smith.' 
Captain Smith's retirement was gazetted on May 17 ; and 
he signed a receipt for the money on June 27, when 
(subject to regimental claims) Messrs. Cox ft Co. would 
have been prepared to pay the money over to him, but 
for the notices of mortgages, which were as follows: 
The first mortgagee gave notice to Cox ft Co. on 
March 29 ; the second mortgagee ^ve notice on May 17 ; 
and the third mortgagee gave notice both on March 29 
and on May 17. 

Sir H. Jackson and Mr. Orosvenor Woods for the 
plaintiff, the third mortgagee. 

Mr, Horton Smith and Mr. Romer for the first mort- 
gagee. 

Mr, Hemming and Mr, Jason Smith for the second 
mortgagee. 

Mr. Orosvenor Woods in reply. 

Bacok, V.C, s(ud that Cox ft Co. were not bound to 
pay the money to Captain Smith until his retirement 
was gazetted, on May 17 ; that notices given before that 
date were, therefore, ineffectual ; and that, by virtoe of 
their notices, the second mortgagee was entiued to rank 
first, and the third mortgagee to rank second. The 
costo of all the mortgagees to be paid out of the fund. 



Chancery Division, 1 

Fry, J. \ CocKBURir v. Edwards. 

Nov. 80. J 

Solicitor — Negligence — Measure of Damages — Mortgage 
— Power of Sale, 

The plaintiff purchased a house in Ramsffato for 600i/. 
The defendant acted as his solicitor, and promiaed a 
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mortgage on the property to the amount of 450^. ; and 
also adTanced 6u. himself, and took a second mortgage. 
This mortgage contained an absolute power of s^e, 
which did not require notice to be given to the mort- 
gagor. The defendant sold under the power. The state- 
m«it of claim alleged that the plaintiff had not been 
informed of the peculiar nature of the mortgage which 
was executed, and had not received notice of the sale, 
and claimed damages. 

Mr, Cook8on and Mr. Barber for the plaintiff. 

Mr, North and Mr, BardiweU for the defendant. 

Fbt, J., held that the plaintiff had not been told the 
onerous nature of the mortgage, and had not received 
notice of the intended sale, and awarded damitfes in re- 
spect of four items— (1) the costs of the sfue of his 
property ; (2) the expense he would be put to in repur- 
chasing similar property ; (8) the increased value of a 
similar house in a similar position in Ramsgate ; and (4) 
the difference between ' solicitor and client ' and ' party 
and party ' costs of this action. 



Chancery Division. 1 

Fbt, J. \ Eames V, Hacoit. 

Dec. 6. J 

Foreign Letters of Administration — Domicile'— Power to 
give Receipt. 

The plaintiff, the widow of an intestate, had obtained 
letters of administration to the estate of the deceased in 
Ireland, in the ordinary form granted in the case of the 
deceased being domiciled in Ireland. She had aUo ob- 
tained supplementary letters of administration in Eng- 
land. Miss Forbes, of Bombay, acting under a power of 
attorney from her, had also obtained letters of admini- 
stration for the presidency of Bombay ; and, getting in 
the estate of the deceased in that presidency, had re- 
mitted the clear balance to the defenoiants, with instruc- 
tions to pay the same to the par':ies entitled. The 
question in "this action was whether the plaintiff could 
give a valid receipt for the sum in the hands of the 
defendants. 

Mr. North and Mr. Q. E. Wright for the plaintiff. 

Mr. Methold for the defendants. 

Frt, J., held that the plaintiff was entitled to give a 
receipt, and receive the fund in the hands of the de- 
fendants. 



Queen*8 Bench Division, 
Dec. 2. 



In thb Matter of an Action 
[> BBTWEEN John Morgan 
I AND John Rbiss. 



Qmnig Courts Act, 1875 (38 <$- 39 Vict. c. 50, s. 6)- 
Oeneral Reqiiest to Judge to take Notes^Signature of 
Cownty Court Judge. 

The plaintiff in the above case had obtabed a rule 
nwi, calling upon a County Court judge to show cause 
why he should not sign certain notes taken by him in 
an action. 

It appeared that an application had been made to 
the pudge in question, when the action came on for 
hearing, to take notes of the evidence, as it was an im* 
portant case, and might be taken to appeal 



The main question argued was, whether a general re- 
quest of this kind was a sufficient compliance with 
section 6 of 38 & 39 Vict c. 50, which requires a 
County Court judge, in certain cases, 'at the request of 
either party, to make a note of an^ question of law 
raised . . . and of the facts in evidence in relation 
thereto,' &c. 

A, Cohen (Tindal Atkinson with him) contended that 
a general request was insufficient, and would entail on a 
County Court judge an enormous amount of unnecessary 
labour ; but that there must be a request to make a 
note of the questions of law which it was intended to 
raise. Though the judge did, as a matter of fact, take 
notes, he objected, on principle, to produce them, as they 
were merely rough notes taken for lus own use, and 
might not improbably be misunderstood. 

HoUaxLd Terrell appeared to support the rule. 

The Court (Lord Coleridoe, C.J., and Field, J.) 
discharged the rule, on the ground that there had been 
no application to the judge to take any notes within 
section 6, and that the latter was not bound to sign im- 
perfect notes which were not taken with view to an 
appeal. 

Itule discharged. 



Queen^s Bench Division, 1 
{Magistrates' Case.) \ Ex parte Austen. 
Dec. 2. J 

^ Certiorari^ — Defect in ConvicHon by Justices— Convic" 
tion drawn up and filed — Application for Rule — 
Return — Right to substitute fre^ Conviction, 

This was a rule to show cause why a writ of certiorari 
should not issue to bring up a certain conviction made 
by justices, for the purpose of having the same quashed. 

It appeared that the conviction in question (which 
was admittedly bad) had been returned to the clerk of 
the peace ; but that, after the rule nisi had been granted, 
the justices had drawn up a fresh and more formal con- 
viction. 

Willis and Laxton showed cause ; and contended that 
it was competent for the justices, in answer to this rule, 
to return the conviction in a proper shape. 

C. E. Jones appeared to support the rule, but was not 
called upon to argue. 

The Court (Lord Coleridge, C.J., and Field, J.), 
upon the above facts, made the rule absolute for a cer'- 
tiorari to issue, without expressing any opinion as to 
what might be the result of a motion to quash. 

Rule absolute. 



r, TO Tu • • f Hooper v. The London and 

Common Beas Dimswn. I Norxh- Wmtern Railway 

^^- ^' \ Company. 

Railway Company — Negligence — Passenger's Luggage^' 
Liability for Loss apart from Qmtract. 

The plaintiff took a ticket at Stourbridge, issued by 
the Great Western Railway Company^ and entitling him 
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to travel from Stourbridge, on the Great Western Rail- 
way, to EuBton, on tlie defendants' railway. From 
Stourbridge to Birmingham the plaintiff travelled by the 
Great Western Railway ; at Birmingham he changed 
into a London and North- Western Railway train, by 
which he travelled to Euston. Ills portmanteau was 
seen to be transferred at Birmingham into the defend- 
ants' van ; but at Euston it was not forthcoming ; and it 
was not recovered till three months afterwards, when its 
contents were injured by articles of a perishable nature 
which the plaintiff had packed inside it. The action 
was tried in the County Court, when the plaintiff was 
nonsuited,* on the ground that there was no evidence of 
any contract between him and the defendants. The 

Slaintiff, subsequently, obtained a rule calling on the 
efendants to show cause wh^ this judgment dbould not 
be set aside, and a verdict instead be entered for the 
plaintiff. 

Page showed cause. 

Terrell in support. 

The Court (Dekman, J., and Likdlet, J.) held that 
the-case was governed by Foulkes v. The Mefropolitan i 
HaUtcny Company, 49 Law J. Rep. C.P. 861 ; for it ' 
was shown that the defendants had received the port- ! 



manteau, and they were, therefore, responsible for its 
loss, in accordance with the principle of that decision. 

Judgment for the plahUiff, 



JMlLLIKGXON V, LORING. 



Common Pleas Division, 
Dec. 7. 

Embarrassing Pleading — Breach of Promise of 
Marriage, 

Statement of claim in an action for breach of promise 
of marriage, stating a promise and breach, alleged that 
' the plaintiff, relying on the said agreement, permitted 
the defendant to debauch and carnally know her, whereby 
the defendant infected the pledntiff with a venereal dis- 
ease.' Hawkins, J., at chambers, having ordered the 
above paragraph to be struck out, the plaintiff appealed. 

Somerville for the pldntiff. 

Crump iot the defendant. 

The Court (Dbotcait, J., and Lindlbt, J.) affirmed 
the order of Hawkins, J., holding the allegation to be 
embarrassing. 

Appeal dismissed. 
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COURT OF APPEAL. 
Onurt of Appeal, 

SottT L J ^^ ^^^ COXJNTT OF SXTBREY. 

Dec. 7, 8. 

Jiutice of the Peace^ Order for Expenses of conveying 
Prisoners to Oaol — Prison Authority — The Prisons 
Act, 1877 (40 4- 41 Vict. c. 21), m. 4, 28, 67. 

Appeal from a judgment of the Queen's Bench Divi- 
sion on a special case, reported 49 Law J. Rep. Q.B. 
267. 

The SoUeitar-Oeneral (Sir F. HerscheU)t Mr. E. 
Qarke, and Mr. E. BaggaUay for the appellants. 

Sir Hardinge Oiffard and Mr. Avory for the re- 
spondent. 

Their Lordships reversed the judgment of the 
Queen*B Bench Divsion. 



'Ms Lacxt. Ex parte Lacbt. 



Court of Appeal, 

Jessbl, M.K. 

ConOHy L. J. 

LusHy L. J. 

Dec 9. 

BmhrupUy^Ccmpoiition — Eights of Creditor not hound 
Ay Con^o^tion — Proof 

Appeal from a decision of Bacok, C.J. 

The case is reported ante,j^. 92, sub nam. In re Lacey, 
exports Bond. The Chief Judge allowed a creditor on 
a judgment for the sum of 69/. IQs. d£?., whose name 
was not entered in the debtor's statement of affairs, and 
who was accordingly not bound bv a composition agreed 
ilpon by the other creditors, to me a proof of his debt 
after a lapse of nearly two years after the registration of 

' T0£. XT. 



the resolutions, a;ud after the composition had been duly 
paid. 

The debtor appealed. 

Mr. E. C, Willis for the appellant. 

Mr. Window and Mr. Rose Innes, for the respondent, 
relied on Ex parte Carew, 44 Law J. Rep. Bankr., 
67 ; L. R. 10 Chanc. 308. 

Their Lordships discharged the order of the Chief 
Judge ; holding that to admit the creditor s proof for her 
debt was an extension of the doctrine supposed to be hiid 
down in Ex parte Carew, which could not be sanctioned. 
In this case there was no [property, no trusteesi nothing 
remaining to be done. This was merel]^ a personal de- 
mand of a creditor against a debtor, which the Court of 
Bankruptcy, having no property to administer, could not 
entertain. In the case reli^ on, the claim of the creditor 
was mentioned in the debtor's statement of affairs ; the 
amount of the claim being disputed in another Court, 
and a fund was handed over to trustees to pay the debts, 
including the claimant's ; and the Court refused to hand 
over to tne debtor the balance of the fund without satis- 
fying or providing for the claimant s debt. 



'Be BowiB. Ex parts Brewell. 



Court of Appeal," 

Jaxxb, L. J. 

CorroK, L.J. 

Lush, L. J. 

Dec 9. 

Bankruptcy — * Beside^ or 'carry on Business' — Juris* 
dictum of London Bankruptcy Court — Banker^ 
Oerks^Bankruptcy Act 1860 (82 ^' 38 Vict. c. 71), 
9.69. 

Bowie was a clerk in a joint stock bank^ which carried 
on business within the limits of the jurisdiction of 
the London Bankruptcy Court It appeared that he was 
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living, and had for ten years been liying*, Tvith his 
mother, outside the jurisdiction. 

Brewell, who claimed to be a creditor for 147/. lQs,Stf.f 
issued a debtor*s summons out of the London Bank- 
ruptcy Court, and served it on Bowie at the bank, who 
moved to dismiss it for irre^larity, on the ground that 
he resided outside the jurisdiction of the London Bank- 
ruptcy Court. 

Mr. Kej^trar Murray made an order accordingly. 

Brewell appealed. 

Mr, Window and Mr, Bigham for the appellant. 

Mr, M*Intyre and Mr, Yelverton for the respondent. 

Their Lobdships discharged the order appealed from. 
The words 'reside' and 'carry on business' had no 
technical meaning, but must be construed having regard 
to the intention of the Act, which, in distributing the 
business between the London Bankruptcy Court and the 
Provincial Courts, had in view the convenience of the 
parties; that the alleged bankrupt should be sued or 
proceeded against in what might be called his national 
forum ; and that it was quite clear that he carried on 
business within the jurisdiction, it not being essential 
that he should be carrying on business as a principal. 

Jambs, L.J., was disposed to hold that he might 
fairly be said to reside at the bank for the purposes of 
the Act. 



/nraBuNTARB. Exparte'^v^nov. 
' In re Bun tabd. Rx parte GRiFFDr. 



Court of Appeal, 

Javes, L. J. 

Cotton, L. J. 

Lush, L.J. 

Dec. 0. 

Bill of ExcKange^-^Security for Sum less than Bill^ 
Accommodation Bill—Acaptor Bankrupt-^Proof by 
Solder against Acceptor's Estate for full Amount— 
Restriction as to Receipt of Dividends, 

These cases were argued on June 24, 1880, before 
Baggallat, L.J., and Oonoir, L.J., and judgment was 
delivered to-day. 

The question raised in each appeal was, whether the 
holder of a bill of exchange, taken from the drawer as 
securitv for a sum less than the amount of the bill, is 
entitled, as against the estate of the bankrupt who had 
accepted for the accommodation of the drawer, to 
nrove (1) only for the amount due to the holder ; or (2) 
ror the amount of the bill, with a restriction that he 
shall not receive the dividends on his proof to an 
amount exceeding the sum due to him on his security. 

Their Lordships adopted the latter view, and gave 
judgment accordingly. 

Mr, E. C. WUlis and Mr. Finlay Knight, Mr, De 
Oex and Mr, Kingsford, were the counsel engaged. 



In re The Withrrkssa Brick 

WOBRB COXFAIYT. 



Court of Appeal, ' 
Jaxbs, L.J. 

OOTTOK, L. J. 

LirsH, L.J. 
Dec. 11, 13. 

Companff—Ejcejution Creditor-^Seizure by Sheriff before 
Winding-up Petition -^ Secured Creditor^fXe Judi- 
cature Act, 1876, s. 10. 

Appeal from the decision of MALnre, V.C. 

On July 8, 1880, a judgment creditor of the company 
for over 50^. issued execution, and, on July 10, the 
sheriff seized some goods of the company under execution. 
On July 14 a petition for winding up the company was 



presented; and, on July 15, an injunction was obtained, 
restraining the sheriff from proceeding under the exe- 
cution. On July 30 the company was ordered to be 
wound up. 

The judgment creditor then applied in the winding-up 
for leave to enforce his execution ; and the Vice-Chan- 
cellor — following the decision of Fry, J., In re Richards 
Sr Co., 48 Law J. Rap. Chanc. 566; L.R. II Ohanc. 
Div. 676, differing from that of the Mabtbr of thb 
Rolls In re the Printing and Numerical Registering 
Company, 47 Law J. Rep. Chanc. 580 ; L.R. 8 Chanc. 
Div. 535— gave leave. 

The liauidator appealed. 

Mr. Glasse and Afr, Boome for the appellant. 

Mr. Macnaghten and Mr. Nalder for the creditor. 

Their Lords&ips affirmed the decision of the Vice- 
Chancellor. All tliat was intended by section 10 of the 
Judicature Act, 1875, was to adopt the rule in bank- 
ruptcy as to the administration of assets, but not to im- 
port into a winding-up the rule in bankruptcy as to 
whether a security could or could not be avoided under 
certain circumstances, any more than it was intended to 
import the rules in banWruptcy as to fraudulent prefer- 
ence or order and disposition. 



The Attornet - General v. 

DOWUKG. 



Court of Appeal, 

Lord Selbornb, L.C. 

Bagoallat, L.J. 

Brett, L.J. 

Dec.14. 

Revenue-^ Succession Dufy^Mortgage of Base Fee^^ 
Resettlement, 

Appeal from a judgment of the Exchequer Division, 
reported 49 Law J. Rap. £xch. 621. . 

Sir H, Giffard and Mr. W, W. Karslake for the 
appellant, the Attorney-General. 

Mr, II, Davey and Mr. Jason Smith for the respondent 

Their Lordships unanimously affirmed the judgment 
of the Exchequer Division. 



HIGH COURT OF JUSTICE. 



Chancery Division. 1 In re Northern Cottnties Firb 

JbsSSL, M.R. [• I178URANCE CoUPiJf T. MaCFAR- 

Dec. 13. J lane's Claim. 

Company — Fire Policy — Fire after Winding up — Proof 
—Companies Act, 1862, r. 158, Rule 'lb— Bankruptcy 
Ad,, 1869, s. dl— Bankruptcy Rules, 1870, Rule 67, 
Form 82 — Bankruptcy lorms, 1870— Judicature Act, 
1875, s. 10. 

A question was raised, in this case, whether the 
holder of a fire policy was entitled to prove, in the wind- 
ing up of a company, for the full amount of the policy, 
where the fire occurred after the winding up, and oefore 
the time fixed for claims to he sent in ; or only for a 
proportionate amount of the loss and year*8 premium. 

Afr. Chitty and Mr. R, F, Norton appeared for the 
claimant and policyholder. 

Mr, Davey and Mr, Oswald for the official liquidator. 

Mr. Qrosvenor Woods watched the case for another 
policyholder. 

The Master of the Rolls was of opinion that, 
whether the case was governed by the rules in Bank- 
ruptcy, by reason of section 10 of the Judicature Act, ' 
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1875, or by the CompaBies Act, 18G2, the applicant was 
entitled to proye for the full amount of the policy ; and 
he, accordingly, made a declaration to that effect. 



Chancery Division, 

Baco5, V.O. 

Dec. 11. 



In re Oaupbell. Campbisll 

OAHFBIiLL. 



KrectUor — Retainer — Lo$8 of Bight to retain — InetitU" 
tion by Rvecutor of Action on behalf of himself and 
all other Creditors, 

Further consideration. 

An executor, who was also a creditor, instituted an 
administration action on behalf of himself and all other 
the creditors of the testator. The chief clerk, by his 
certificate, found that there was a balance in the hands 
of the executor of 050/. The executor now claimed to 
retidn out of the balance his own debt in preference to 
those of the other creditors. 

Mr. Fischer and Mr, W. W, Knox for the summons. 

Sir H, M, Jackson and Mr, W, S. Owen, contri^. 

Bacon, V.O., held that the executor's right of retainer 
was not lost by his haying instituted the administration 
action. 



Queen's Bench Division, ] 
Dec. 11. J 



RxGivA V, Oavkt. 



Elementary Education Act, 1870 (33 & 34 Viet. e. 75), 
*. 91 — School Board Election — Corrupt Practices — 
Summary Conviction — Jurisdiction of Justices. 

This was a rule calling upon certain justices to show 
cause why a certain conviction, made by them at petty 
sessions, should not be quashed for want of jurisdiction. 

The conviction in question was for a corrupt offence 
under the Elementary Education Act, 1870, s. 01, by 
virtue of which ' any person who, at the election of any 
member of a school board, ... is guilty of corrupt 
practices, shall, on conviction for each offence, be liable 
to a penalty not exceeding two pounds, and be disquali- 
iied, for the term of six years after such election, from 
exercising any franchise at any election under this Act, 
or at any municipal or Parliamentary election.' 

No counsel appeared to support the conviction ; but 

T. C. Tunnard Moore supported the rule, and argued 
that the offender could not be convicted summarily, but 
only upon indictment. The Act used the words ' summary 
conviction ' when it was intended that the justices at 
petty sessions should have jurisdiction over the offence. 
(See sections 87, 88, 80, 90.) 

The Court (Lord Colerisgb, C. J., and Maihstt, J.) 
held that section 01 must be read as though the word 
< summary ' had been inserted. The rule was accordingly 
discharged. 

Conviction affirmed. 



\ PniLLiPsoN V. Halv. 



Common JPieas Division, \ 
Dec. 1,8. J 

Friendly Society—Loan to Member — Set-qf of Deposit — 
3 (jj- 4 Vict. c. UQ—Companies Act, l8C2. 

Appeal from the County Court 

The plaintiff, official liquidator of a loan society, re- 
gisterea under 3 & 4 Vict c. 110, sued the defendant for 
the amount of a loan granted to him by the society, and 
secured by a bond. The defendant^ who was a share- 



holder in the society, sought to set off moneys paid by 
him in part payment of his shares in the society, and ex- 
ceeding the amount of the loan. By rule 25 of the 
society ' members wishing to withdraw from the society 
may do so on giving notice in accordance with the 
following scale [set out]. Members who are borrowers 
or sureties cannot withdraw their deposits until the 
loan is repaid ; and, if at any time there are more appli- 
cations to withdraw than there are funds to meet the 
requirements, the claims of each applicant will be con- 
sidered by precedence.' 

Previous to the granting of the loan the defendant had 
given the requisite notice of withdrawal ; but the duec- 
toEB, being unable to comply with the notice, had granted 
him a loan upon the said bond for an amount equal 
to about two-thirds of his deposits. The County Court 
judge haying allowed the set-off, the plaintiff appealed. 

W. B. Smith for the plaintiff. 

Alexander Olen for the defendant. 

The CoiTRT (Dbnman, J., and Lindlet, J.) held that 
the defendant was precluded by rule 25, and by the 
provisions of 3 & 4 Vict. c. 110, and the winding-up 
provisions of the Companies Act, 1862, from setting off 
the amount of his deposits as a shareholder in the society ' 
against the debt due from him to the society. 

Appeal allowed. 



IHabhon v. Park and 
Anothkr. In re ELBcnoir 
Pbhtion por Sundrbland 
Borough. 

Respondent in Election Petition — Betuming Officer-^ 
Municipal Corporation Act, 1835 (6^Q Wm, I V. c. 76) 
--The BaUot Act, 1872 (36 * 30 Vict. c. 33)— Cbr- 
rupt Practices (Municipal Elections) Act (35 j- 30 
Vict, c. 60). 

An extraordinary yacancy having occurred in the office 
of councillor for West Ward, one of the wards of the 
borough of Sunderland, a municipal corporation under 
5 & Wm. IV. c. 76, the petitioner, being a duly 
<^nali6ed candidate, was nominated, in writing, in his 
nght name of Mark Harmon by two, and seconded by 
eight other, enrolled burgesses of the said borough. The 
name of the petitioner appeared, however, on the 
burgees roll as Mark Harmond; and the mayor, on 
October 7, 1880, allowed an objection made by the only 
other candidate, the respondent, Robert Park, to the 
nomination of the netitioner on the ground that the 
name of the candiaate, Mark Harmon, did not ap- 
pear on the burgess roll. Pursuant to notice issued 
oy the town clerk on October 8, 1880, the alder- 
man of the said ward attended at the town hall or 
corporation buildings on October 15, 1880, and declared 
the said Robert Park, the only other candidate nominated 
for the said yacancy, to have been duly elected. The 
said Mark Harmon petitioned against the said election, 
and joined the mayor, Samuel Storey, as respondent 
On November 22, 1880, Stephrn, J., ordered that the 
said Samuel Storey should be dismissed from the petition, 
on the ground that he was improperly joined, not being 
the returning officer within the meaning of the Corrupt 
Practices (Municipal Elections) Act (35 & 30 Vict c. 
60), s. 2. 

The petitioner appealed. 

O. Bruce for the ]>etitioner. 

Bidley for the respondent 
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The CouBT (Dknmak, J., and Lindlbt, J.) rescinded 
the order, on the ground that, though the mayor did 
not preside throughout the whole election, he yet did 
preside when the election was virtually complete, what 
followed being merely machinery for making known the 
result of the election ; and, so presiding, was a return- 
ing oificer within the meaning of the Oorrupt Practices 
(Municipal Elections) Act (36 & 36 Vict. c. CO), s. 13, 
suls. C ; and was, therefore, rightly joined as respondent. 
Order rescinded. Costs to abide the event 
of the petition. 

This case was heard before the Court of Appeal on i 
1 he 15th in St., when their lordships reversed the order | 
of the Common Pleas Division, and restored the order j 
made at chambers by Mr. Justice Stephen. 



COURT OF BANKRUPTCY. 



Bacon, C. 
Dec. 13. 



} 



Ex parte Allen. In re 

WlLTOH & Co. 



Learotd, 



Court of JBankruptcu — Jurisdiction — Bankruptcy Act, 
1869,*. 72. 

Appeal from the HuddersGeld County Court. 

The debtors, woollen merchants in London, between 
May and September, 1870, had purchased, in Hudders- 
field'and other tovns in Yorkshire, woollen cloth to the 
valne of 14,000^. or 15,000/., which they almost imme- 
diBtely pledged, at rates of interest varying from 65 to 
300 per cent, with various parties in London. Amongst 
other pledges, the debtors in July, 1879, jpledged part 
of the goods, to the amount of 6,391/. Ss, od., to Allen. 



On September 30, 1879, the debtors filed a petition for 
Uqiaidation. 

The trustee in the debtors' liquidation desired to set 
aside the pledges to Allen as being fraudulent, on the 
following grounds : That they were transfers of sub- 
dtantially the whole of the debtor's property, without 
any advance, and that Allen was aware that uie debtors 
had bought the goods for the purpose of pledging them. 

Upon the trustee's motion, Uie judge of the County 
Court, on October 15, 1880, made an order that, ' it ap- 
pearing to the Court that there are questions of fact 
arising on the motion, which ought to be tried by a jury,' 
those questions should be tried accordingly in the Had* 
dersfield County Court ; that the evidence be taJcen viW 
voce ; and that the Court should settle the questions of 
fact to be submitted to the jury in case the parties could 
not agree upon them. 

From this order Allen appealed. 

Mr. De Oexy Mr, IVintloto, and Mr. S. WMf for the 
appellant: In the County Court we can only get a jury 
of five, who are chosen from the ordinary "list for the 
borough. We desire a special jury. 

Mr. E, C. Willis and Mr. Warminfftm for the 
trustee. 

The Chief Jitdgb : The Court of Bankruptcy, no 
doubt, has jurisdiction to hear this matter; but, in Uie 
exercise of its discretion, I am of opinion that it ought 
not to do so, but leave the matter to be disposed of oy 
the ordinary tribunals. The question -at issue is of 
great importance. The appellant desires to have a 
special jury, and I do not thmk that tiie question should 
he left to be tried by a County Court jury of five. The 
order of the County Court must be set aside ; the costs 
will be reserved. 
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COURT OF APPEAL. 



'MiLLINGTaN V, LoRiNe. 



Court ofAppHd. 

Lord Selborne, L.C. 

Baoallat, L.J. 

Brbtt, L.J. 

Dec. 17. 

Practice -^Pieadinff^ Order XIX,, Hule 4-- Order 
XXVIL, Itule 1. 

A statement of claim in an action for breach of 
promise of marriagei after stating the promise and breach, 
contained a paragraph alleging that the ' plaintiff, relying 
on the said agreement, permitted the defendant to 
debauch and criminally know her, whereby the defend- 
ant infected the comnlainant with a . venereal disease.' 
Hawkins, J., at chamoers, having struck out this para- 
graph, the Common Pleas Division affirmed his order 
{ofUe 144), and the plaintiff appealed. 

Mr, SomerviUe for the plaintiff. 

Mr, Ountp for the defendant. 

Their Lordships reversed the decision of the Common 
Pleas Division, holding that the matters stated in the 
paragraph could be properly pleaded within Rule 4 of 
Order aIX., and oudat not to be struck out under Rule 1 
of Order XX Vn. The order of BOawkins, J., was there- 
fore rescinded. 

TOL.ZT. 



Court of Appeal, 
Lord Sblborite, hX), 

Brakwbll, L. J. J-RoTLE V, Bttsbt & So?w».. 

Brett, L.J. 

Dec. 17, 18. 

Debtor and Credtf or— Execution— S^icriff^s Fees— Lia- 
bility of Execution Creditor $ Sciicit.or to pay Sheriff** 
Fees. 

Appeal from a judgment of Bo wen, J. 

Thesolidtorsof a creditor, who had recovered judg^ 
ment in an action against a limited company, lodged 
with the sheriff a warrant on a fieri faeia» to levy on 
the goods of the company. No officer was named or 
selected by the solicitors to execute the warrant. The 
sherifTs ofHcer seized the goods, and remained in pos- 
session until an order to wind up the company was 
made on a petition filed before the seizure. In an action 
by the sheriff's officer against the solicitors to recover 
fees and possessioxi monev up to the date of the wind- 
ing-up order, Bowen, J., gave judgment for the de- 
fendants. 

Mr, Bigham for the plaintiff. 

Mr, R, ffenn CoUins for the defendants. 

Their Lordships unanimously affirmed the judgment 
of Bowen, J., holding that, in &e absence of any coo- 

K K 



Digitized by 



Google 



150 Vfou i«.i 



THE LAW JOUENAL. 



nroTU or oAsn. 

L Jan. If 1881. 



tract between the soliciton and the sheriff^ the solicitors 
were not liable. Their lordships followed Mayherry y. 
Mans/iM, 9 Q.B. 754, and dissented from Brewer y. 
Janes, 10 Exch. 656. 



HARyET (OTHSRWIBE FaRNIE) V, 

Faritie. 



'Court of Appeal, 
Jamsb, L. J. 

OOTTON, L.J. 

Lttbh, L.J. 
Dec. 17, 20. 

Marriage in England — Domiciled Scotchman — Englieft" 
woman — Divorce in Scotland — Validity of Decree of 
Scotch Court, 

Appeid from a decision of the Preudent of the Probate 
Diyision, upon a petition holding that the Scotch Court 
had power to oissoWe a marriage which had been 
solemnised in England between a aomiciled Scotchman 
and an Englishwoman. 

The case is reported 49 Law J. Rep. P. D. & A. 33. 

The petitioner appealed. 

Mr. Fooka, Mr. Benfammf Mr. Davey, and Mr. W. 
C. Fooke ioT the appellant. 

Mr. Deane and Mr. Wood {Mr. TFmeh with them) 
for the respondent. 

Their Lordshifs affirmed the decision of the Presi- 
dent, and dismissed the appeal. 



Court of Appeal. 
Lord Selbornb, L.C. 

BAeeALLAT, L.J. ^Regina V, SAyiN. 
Brbit, L. J. 
Dec. 20. 

H'oetice — Appeal — Case stated by Quarter Sessions for 
the Opinion of a Superior Court-^Leave to appeal — 
Judicature Act, 1873, s. 45. 

^ Upon appeal from an order of justices at petty ses- 
sions, ordermg the appellant to pay a sum of money to 
the respondent, under section 28 of the Highways and 
Locomotiyes (Amendment) Act, 1878, quarter sessions 
affinned the order, subject to a case stated for the 
opinion of the Queen's Bench Diyision ; and a certiorari 
haying issued, in the usual manner, to bring up the 
case, the Queen's Bench Diyision affirmed the order of 
quarter sessions, and refused leaye to appeal. 

On appeal from the Queen's Bench Diyision, 

Mr. J. H, Etherington Smith (Mr. Plowden with him), 
for the respondent, took the preliminary objection that 
leaye to appeal was necessary, under section 45 of the 
Judicature Act, 1873. 

Mr. M'Intyre and Mr. W. Oraha»n for the appellant. 

Their Lordships held that, under section 45, no leaye 
was necessary in cases like the present, where the 
Queen's Bench Division were exercising the original 
jurisdiction exercised by them before uie Judicature 
Acts, and not an accidental jurisdiction under statute ; 
that the case was different from Regina v. The Swindon 
New Toton Local Board, 49 Law J. Rep. Q.B. 622, and 



was within the doubt expressed by Lord Cairns, L.O., 
in The Overseers of Walsall y. The London and North 
Western Railway Company, 48 Law J. Rep. M.O. 65. 
Their lordship, therefore, heard the appeal ; and, in the 
result, gaye judgment against the appellant^ without 
calling on the respondent's counsel. 



Court of Appeal.' 

JAKB9, L. J. 

Cotton, L.J. J-Salt v. Cooper. 
Lush, L. J. 
Dec. 18, 21. 

Equitaible Execution— Receiver in Coynmon I^eas Divi" 
sion — Bankruptcy Receiver — Bankruptcy Act, s, 95 — 
Priority. 

Appeal from a decision of Jbssel, M.R. (noted ante, 
p. lot), holding that a receiyer appointed by the Bank* 
ruptcy Court had priority oyer a receiyer appointed on 
the same day, but later in the day, by Mr. Justice 
Stephen, upon the application of the plaintiff in the 
action who had recoyered judgment in tne action in the 
Conmion Pleas Diyision. 

The plaintiff appealed. * 

Mr. Window and Mr. W. C. JPor&««, for the appeUant, 
relied on section 95 of the Bankruptcy Act. 

Mr. Macnaghten and Mr. Oswald were not called 
upon. 

Their Lordships affirmed the decision of the Master 
of the Rolls, holding that section 95 had no application ; 
and dismissed the appeal, with costs. 



HIGH COURT OF JUSTICE. 



Chancery Division. 

Jessel, M.R. 

Dec. 17. 



In re Firth House Paper Mills 

COMPAJNT. 



Company— Winding-up — Execution Creditor^Payment 
to Sheriff of Part of Debt— Stay of Execution— 
Oampanies Act, ss. 85, 87, 163. 

In this case, certain creditors had foreborne to issue 
execution for a debt against the company until June 7, 
1880, on the faith of a promise of payment by that time 
of the managing director of the company. The money 
was not paid, and execution was issued on June 9. On 
the same day a payment of 100/. on account of the debt 
was made to the deputy-sheriff, who, by consent, was not 
to advertise a sale for a few days. On June 10 the 
deputy-sheriff received notice of a winding-up petition 
presented on June 8 by a creditor, and one presented by 
the company on June 10. Notices of a meeting to be 
held on June 14, to pass a resolution for a voluntary 
winding-up, were issued by tiie secretary on June 4. In 
the winding-up, a claim was brought by the creditors 
(1) for payment to them of the 100/. by the deputy 
sheriff, he being also the official liquidator ; (2) for pre- 
ferential payment to them, out of the assets of the 
balance of their debt, on the ground that they had 
been induced by the company to give them indulgence, 
and that they would otherwise have issued their execu- 
tion. 
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Mr. Ince, Mr. NaltUr, and Mr, Qrowmor Wbod$ for 
the creditors. 

Mr. Chitty and Mr. Whitehome for the official liqui- 
dator. 

The Master of the Rolls, declininff to consider Re 
Ortsat Ship Cdmpany's Case, 33 I^^w J. Rep.Ghanc. 246, 
4 D. J. & S. 63, and other cases, down to Rb R%chard$ 
4" Co., 48 Law J. Rep. Ohanc. 655, L. R. 11, Ohanc. D. 
676, as any guide for him in the exercise of the judicial 
discretion given to him hj the combined effect of sec- 
tions 85, 87, and 163, to allow the creditors priority, 
held that they were not entitled to any preferential pay- 
ment out of the assets of the baUnce of thdr aebt, 
though they were entitled to be paid tiie 100^. after de- 
ducting the sheriff's poundage, as such sum was paid to 
and received by the sheriff* as their agent, without any 
notice of the winding-up. 



y IMvisian.^ 
ws, V.O. } 
c. 18. J 



Chancery Division. 
Maldts 
Dec. 



Re Stewart. Crowder v. 
Stewart. 



Executor— Retainer-^2 ^ 33 Vict. c. 46. 
Adjourned summons. 

This was an application by Mr. Henry Bissill, one of the 
three executors of the late William Stewart, the testator 
in the action, to exercise his right of retainer. 

William Stewart, as one of the children of the late 
Gharles Stewart, was entitled to one-fifth share of the 
residue qf his estate. An action had been instituted to 
administer this estate in the Chancery Division, and a 
receiver appointed. Mr. Bissill now applied to receive 
a sum of 186/., being the amount in the hduds of the 
receiver, payable on account of income in respect of his 
testator's share of residue. 

Mr. Olasse and Mr. BissiU for the summons. 

Mr. John Pearson and Mr. Badcock, for the general 
creditors of the late William Stewart, submitted that 
the Act of 32 & 83 Vict. c. 46 had abolished the exe- 
ctttor*s right of retainer. 

Maliits, V.C, said that, apart from the Question as to 
the effect of the recent Act, there was really no dispute 
between the parties. That Act provided that all the 
creditors, ' as well specialty as simple contract, should 
be treated as standing in equal degree '^that is to say, 
equally as between specialty and simple contract cre- 
ditors — and did not, in any way, interfere with the 
executor's right of retainer. There must, therefore, be 
an order as asked for by the summons. 



of twenty-one; and if there should be no such child, 
then to apply the said share as part of his residuaiy 
estate. 

And he declared other trusts of the remaining six 
seventh shares of his residuary estate. 

F. died, having had one child only, a daughter, and 
she did not attain the age of twenty-one. 

The question was, whether F.'s share was distribut- 
able among the remaining residuary legatees, or whether 
there was an intestacy as to such share. 

Mr. Pearson and Mr, Cadman Jones for the plaintiffs, 
the residuary legatees, relied upon Crawshaw v. Craw 
show, 49 Law J. Kep. Ohanc. 662. 

Mr, Robinson and Mr. Dundas Oardiner, for some of 
the next-of-kin, cited Humble v. Shore, 7 Hare, 247; and 
Hetherington v. Longrigg, 15 Ohanc. Div. 635. 

Mr. Oraham Hastings and Mr. Sorthtoiek for others 
of the next-of-kin. 

Mr. Badley for the trustees. 

Hall, V.O., held that the case was not distingiuBh- 
able from Humble v. Shore, and that there was, there- 
fore, an intestacy. 



Chancery Divtsian. 1 

Hall, V.O. > In re Sayaos's Trusts. 
Dec. 17. J 
WHl — Construction — Direction to apply Share of Residue 
' as Part offny Residuary Estate J' 

The testator by his will, dated October 29, 1869i 
directed that his trustees should stand possessed of the 
residue of his estate upon trust as to one seventh part 
thereof to invest the same, and to pay the income to his 
daughter F. for life, and after her death to hold the 
\ in trust for her children or child attaining the age 



*'*^''^^-^*'^**^-l Edwards v. The Midland 
Dec. 15, 16. J Railway CoicPAKT. 

Corporation — Malice, 

This was the hearmg, on further consideration, of an 
action for malicious prosecution. 

A auestion reserved was, whether a corporation could 
be liaole for an act which required malice in order to be 
actionable. 

Staveley Hill and A. T, Laiorence for the plaintiff; 

Powell and Evans for the company. 

Fry, J., held that tha company were liable. 



Common Pleas Division. ] 
Dec. 20. J 



In re Sale. 



Parlianunt-^Oounty Vote— 121. Occupier — Proof of 
Notice of Ciwm— 6 Vict. c. 18, s. 38. 

Registration case. 

The claimant, John Sale, had, previous to the last 
revision, been on the list of 12/. occupiers entitled to 
vote for the north division of the county of Warwick ; 
but, in consequence of his change of abode, the overseers 
had omitted nis name from the list of occupiers for the 
present year. He thereupon sent in notice of claim, and 
was inserted by the overseers in the 12/. list of claimants. 
His qualifaction was proved ; but the revising barrister 
disallowed his claim, on the ground that there was no 
evidence that he had signed the notice of claim or had 
authorised any one to sign on his behalf. The revising 
barrister having refused to state a case on appeal, a rule 
nisi was obtained, under 41 & 42 Vict. c. 26, s. 37, call- 
ing on him to show cause why he should not state a 
case. 

Lawrance and Coltmftn showed cause against. 

Mdlor and Orompton appeared in support. 
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The OouBX (Gbotb, J., uid Lopbs, J.) discharged the 
ruk, holding that the barrister -was entitled, under 6 
Vict. c. 18, 8. 38, to require proof that the claimant had 
given due notice of claim. 

Utile discharged, 

Exchequer Division, 1 

Fry, J. >• Mathews v, Jbpfert. 

Dec. 16. J 

Metropolitan Buriale Act, 15 (J- 10 Vict, e, 85, 8, a*i— 
Graves — Real Estate, 

The Hanley corporation were the burial board of their 
district. The Metropolitan Burials Act, by a siibse- 
queot Act, has been made applicable to local burial 



boards. Acting under section 33 of that Act the cor- 
poration granted certain grave spaces in Haakrjreemetefj 
to Eliza Mathews, her heirs and assigns. The plaintiff 
was the eldest son and heir of Eliza Mathews, and also 
her administrator. The defendant was the husband of 
a sister of the plaintiff, who claimed a right to bury his 
children in the grave spaces. A question of law in the 
action heard on further consideration was, whether the 
plaintiif had the control over the grave spaces and was 
entitled to prevent the defendant from using them. 

Jelfaxi^ H, 2). Oretn for the plaintiff. 

Ansteij and Ti^ssen for the defendant. 

Fry, J., held that the plaintiff was entitled. 
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